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0 Introduction 

A survey  of  these  course  materials  will  confirm  that  this  new  learning  package  has  been  specially 
designed  for  many  kinds  of  teachers  working  in  a variety  of  situations. 

Which  Category  Do  You  Fit? 

□ Small  Schools  Teacher 
O inexperienced 

O experienced,  but  in  other  subject  areas 

O experienced  in  teaching  law  but  wanting  to  try  a different 
approach 


# 


O Distance  Learning  Teacher 

□ travelling  to  schools  within  the  jurisdiction 

O using  facsimile  and  teleconferencing  to  teach  students  within  the  area 

O Larger  Schools  Teacher 
O inexperienced 

O experienced  in  teaching  law  but  wanting  to  try  a different 
approach 
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Because  these  materials  have  been  created  by  experienced  classroom  teachers  and  distance  learning 
specialists,  they  have  many  advantages  for  students  and  teachers  regardless  of  their  situation. 


Advantages  for  Students 

• incorporates  a strong  learner-centred 
philosophy 

• promotes  such  qualities  in  the  learner  as 
autonomy,  independence,  and  flexibility 

• is  developed  through  media  which  suit  the 
needs  and  circumstances  of  the  learner 

• reflects  the  experiential  background  of  Alberta 
students 

• opens  up  opportunities  by  overcoming  barriers 
that  result  from  geographical  location 

• promotes  individualized  learning,  allowing 
learners  to  work  at  their  own  pace 


Advantages  for  Teachers  

• allows  teachers  maximum  teaching  time  and 
minimizes  preparation  time 

• includes  different  routes  through  the  materials 
to  suit  different  learners 

• incorporates  a wide  range  of  teaching 
strategies,  in  particular  those  using 
independent  and  individual  learning 

• delivers  curriculum  designed  by  education 
specialists  that  reflects  Alberta  Education 
Program  of  Studies  with  an  emphasis  on 
Canadian  content 

• provides  learning  materials  which  are 
upwardly  compatible  with  advanced 
educational  technology 


Does  it  sound  like  something  you  could  use? 

The  student  materials  are  not  the  only  components  designed  for  independent,  guided  instruction;  so  is 
this  Learning  Facilitator’s  Manual.  It  begins  with  an  overview  of  the  current  Alberta  Education 
Program  of  Studies  for  Law  20  and  30.  This  summary  is  included  for  inexperienced  teachers  or  those 
teachers  who  have  found  themselves  teaching  law  when  their  training  is  in  other  subject  areas.  This 
brief  summary  is  not  meant  to  replace  the  Alberta  Education  Program  of  Studies,  but  rather  to  help 
teachers  confirm  the  highlights  of  the  program. 

Other  parts  of  this  introduction  have  also  been  included  to 
help  teachers  become  familiar  with  this  new  courseware  and 
determine  how  they  might  want  to  use  it  in  their  classroom. 

Beyond  the  introduction  the  guide  itself  contains  answers, 
models,  explanations,  and  other  tips  generated  by  the 
teachers  who  authored  this  course. 

The  courseware  and  LFM  are  the  products  of  experienced 
classroom  teachers  and  distance  learning  specialists.  It  is 
the  hope  of  these  teachers  that  their  experience  can  be 
shared  with  those  who  want  to  take  advantage  of  it. 
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Overview  of  the  Program  of  Studies 


Law  20  and  30  are  courses  intended  to  develop  students’  understanding  and  appreciation  of  the  laws 
that  regulate  our  lives.  Hie  analytical  skills  of  the  students  will  be  developed  through  the  analysis  of 
case  studies,  and  an  awareness  of  legal  issues  and  procedures  will  be  fostered  as  students  are 
familiarized  with  our  system  of  laws. 

Goals  and  Objectives 

The  principal  objectives  of  Law  20  and  30  are  that  students  come  to 

• develop  an  understanding  of  how  our  legal  system  and  the  courts  that  administer  its  principles 
have  evolved 

• develop  a knowledge  of  the  fundamentals  of  criminal  and  civil  law 

• recognize  die  responsibilities  and  rights  of  individuals  and  their  relationship  to  society 

• develop  tolerance  in  the  analysis  of  our  system  of  laws 

• identify  opportunities  to  apply  logical  thinking  in  the  application  of  legal  principles  to 
business  and  personal  situations 

• identify  the  responsibilities  and  rights  of  the  parties  to  contracts 

• understand  the  laws  concerning  consumer  transactions 

• examine  the  laws  pertaining  to  employment  and  collective  bargaining 

• investigate  the  laws  pertaining  to  the  family 

• study  the  laws  governing  the  renting  and  owning  of  real  property 
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Overview  of  Law  20 


Law  20  is  a three-credit  course  consisting  of  three  modules  as  follows: 


Module  1 has  as  its  focus  the  study  and  evaluation  of  the  fundamentals  of  Canada’s  legal  system.  It 
looks  at  such  things  as  the  origin  of  law,  classifications  of  laws,  and  our  sytem  of  courts. 

Module  2 looks  at  contract  law,  examining  things  such  as  the  nature  of  contracts,  consent,  rights  and 
obligations,  legal  capacity,  and  negotiable  instruments. 

Module  3 turns  to  an  examination  of  family  law.  It  studies  such  things  as  the  rights  and  obligations 
entailed  in  marriage,  the  legalities  involved  in  desertion,  separation  and  divorce,  the  rights  of  parents 
and  children,  and  the  distribution  of  estate  property. 
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0 Structure  of  the  Learning  Package 

Basic  Design 

This  new  learning  package  involves  many  other  components  in  addition  to  the  Learning  Facilitator’s 
Manual. 


The  print  components  involve  many  booklets  called 
modules.  These  modules  contain  guided  activities 
that  instruct  students  in  a relevant,  realistic  setting. 


The  modules  have  been  specially  designed  to 
promote  such  qualities  in  the  learner  as  autonomy, 
independence,  and  flexibility.  Writers  have 
incorporated  such  teaching  strategies  as  working 
from  the  concrete  to  the  abstract,  linking  the  old  to 
the  new,  getting  students  actively  involved,  and 
using  advance,  intermediate,  and  post  organizers. 
Many  other  techniques  enable  learners  to  learn  on 
their  own  for  at  least  some  of  the  time. 


Modules 


Contents 


Overview 

Evaluation 


Section  1 
Activity  1 
Activity  2 
etc. 


Section  2 
Activity  1 
Activity  2 
etc. 


Section  3 
Activity  1 
Activity  2 
etc. 


Section  4 
Activity  1 
Activity  2 
etc. 


Module  Summary 


# 


The  structure  of  the  module  booklets  follows  a 
systematic  design.  Each  module  begins  with  a 
detailed  table  of  contents  which  shows  the  students 
all  the  main  steps.  It  acts  as  an  organizer  for 
students.  The  overview  introduces  the  module  topic 
or  theme.  A graphic  representation  has  been 
included  to  help  visual  learners  and  poor  readers. 
The  introduction  also  states  the  weightings  of  each 
assignment 

The  body  of  the  module  is  made  up  of  two  or  more 
closely  related  sections.  Each  section  contains 
student  activities  that  develop  skills  and  knowledge 
centred  around  a theme. 

The  activities  may  involve  print,  audio,  and  video 
formats.  At  times  the  student  and  the  learning 
facilitator  are  allowed  to  choose  the  activity  that  best 
suits  the  student’s  needs  and  interests.  Other 
activities  such  as  the  Extra  Help  and  Enrichment  are 
optional  pathways.  This  flexibility  caters  to  each 
student’s  personal  situation. 

The  summary  focuses  on  the  skills  and  strategies 
that  the  student  has  learned. 
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Assignment  Booklet 


Assignment 

Booklet 


Media 


H±I 

VIDEOCASSETTE 


COURSE 

AUDIOCASSETTE 

(providing  general 
teacher  guidance) 


Accompanying  each  module  is  an  assignment 
booklet.  The  activities  in  these  booklets  can  be  used 
for  formative  and  for  summative  assessments.  The 
students  should  complete  these  assignment  booklets 
when  they  have  thoroughly  reviewed  the  module 
materials.  The  assignment  booklets  have  been 
designed  for  classroom  use,  for  faxing,  or  for 
mailing.  If  the  booklets  are  not  being  mailed,  you 
should  remove  the  outside  cover. 


The  package  also  includes  reference  to  media. 
Pathways  have  been  developed  so  students  can  use  a 
variety  of  media  to  achieve  the  objective.  These 
different  routes  have  been  included  to  suit  different 
learners.  Wherever  videos  have  been  included,  a 
print  pathway  is  also  available.  This  way,  if  the 
media  resource  isn’t  available  or  desired,  a student 
can  follow  the  print  pathway  and  still  successfully 
achieve  the  objective. 

A special  audiocassette  features  a teacher  guiding 
the  student  through  the  course.  The  appearance  of 
the  teacher  icon  reminds  students  that  there  is  this 
additional  help  available. 

If  the  students  are  working  individually,  you  may 
find  this  cassette  a valuable  asset.  If  you  are 
working  in  a large  group,  you  may  wish  to  guide  the 
students  yourself. 
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Materials,  Media,  and  Equipment 


Mandatory  Components 


Equipment  (Hardware) 

Media 

Materials 

• LFM  for  Law  20 

• one  complete  set  of  module 
booklets  (3)  and  assignment 
booklets  (3)  for  each  student 

• There  is  a final  test  as  well. 

Optional  Components 


Equipment  (Hardware) 

Media 

Materials 

• VCR 

• videocassettes 

• audiocassette  player 

• companion  audiocassette 

Videocassettes  used  in 
the  course  may  be 
available  from  the 
Learning  Resources 
Distributing  Centre  or 
ACCESS  Network.  You 
may  also  wish  to  call 
your  regional  library 
service  for  more 
information. 

7 


Learning  Facilitator’s  Manual 


Using  This  Learning  Package  in  the  Classroom 


Conventional  Classroom 

Whether  your  classroom  has  desks  in  rows  or  tables  in  small  groups,  you  may  be  most  comfortable 
with  a learning  system  that  you  can  use  with  all  your  students  in  a paced  style.  In  other  words,  you 
may  want  a package  that  will  suit  all  of  your  students,  so  they  can  move  through  the  materials  as  one 
group  or  several  small  groups.  Because  these  materials  contain  different  routes  or  pathways  within 
each  unit,  they  can  address  various  learning  styles  and  preferences.  The  materials  also  include  many 
choices  within  the  activities  to  cater  to  different  thinking  levels  and  ability  levels.  Because  of  their 
versatility  and  flexibility,  these  materials  can  easily  suit  a conventional  classroom. 

Open-Learning  Classroom 

Open-learning  is  the  concept  of  opening  up  opportunities  by  overcoming  barriers  of  time,  pace,  and 
place  by  giving  the  learners  a package  specially  designed  to  enable  them  to  learn  on  their  own  for  at 
least  some  of  the  time. 


Such  a concept  is  not  new.  Many  teachers  can  recite  attempts  to  establish  an  individualized  learning 
system  as  they  recognized  the  importance  of  trying  to  personalize  courseware  to  meet  each  individual 
student’s  needs.  But  these  efforts  often  failed,  due  to  lack  of  time  and  lack  of  quality  materials  that 
conformed  to  Alberta  specifications. 

Due  to  advanced  educational  technology  and  improved  Alberta-specific  learning  packages,  a student- 
centred  approach  is  now  possible.  Improved  technology  now  allows  us  to  provide  support  to  learners 
individually  regardless  of  their  pace  or  location.  A teacher  cannot  be  in  twenty-eight  places  at  one 
time  offering  guidance.  However,  media  and  a well-designed  learning  package  can  satisfy  individual 
needs.  Technology  can  also  help  provide  an  effective  management  system  needed  to  track  the 
students  as  they  progress  independently  through  the  materials. 

The  key  to  a successful  open-learning  system  depends  on  three  vital  elements:  a learning  package 
specially  designed  to  enable  students  to  learn  effectively  on  their  own  for  at  least  some  of  the  time; 
various  kinds  of  learner  support;  and  a management  system  and  style  that  ensures  that  the  open- 
learning  system  runs  smoothly. 

The  Key  to  a Successful  Open-Learning  System 


Learning 
^Package 

Television 
Books  Computer 

l Guided  Audio 

Instruction 

Video 

Teleconferencing 


Support 

Feedback 

Direct  Teaching 
Counselling 

Routine 
Contact 

Practical  or  Hands-on 
: perience 


Management  ^ 

\ Scheduling , 

J Distributing , and  \ 

J Managing  Resources  j 

f Monitoring  and  Recording  J 

Student  Progress 

\ Scheduling  V 
j Students  \. 
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Learning  Package 

Hie  specially  designed  learning  package  needed  for  a successful  open-learning  system  has  been 
developed  for  you.  The  objectives  teach  current  Alberta  specifications  using  strategies  designed  for 
individualized  instruction.  As  the  learning  facilitator,  you  need  to  be  sure  to  have  all  the  components 
in  the  learning  package  available  to  students  as  needed. 

If  adequate  numbers  of  media  are  available  to  satisfy  the  demand,  a centre  can  be  established  for 
specific  media. 


You  may  not  enjoy  the  luxury  of  having  enough  hardware  to  set  up  a permanent  video  or  computer 
centre  in  your  classroom.  In  that  case,  students  should  be  encouraged  to  plan  ahead.  Perhaps  every 
three  to  five  days  they  should  preview  their  materials  and  project  when  they  would  need  a certain 
piece  of  media.  This  would  allow  you  to  group  students,  if  necessary,  or  reserve  media  as  required. 

Support 

Support  is  definitely  a key  element  for  successful  learning,  and  when  you’re  planning  an 
individualized,  non-paced  program,  you  need  to  carefully  plan  when  and  how  support  will  be  given. 

The  materials  contain  a form  of  consistent  support  by  providing  immediate  feedback  for  activities 
included  in  the  module  booklet.  High  school  students  have  solutions,  models,  explanations,  and 
guides  included  in  the  appendix  of  every  module  booklet.  These  are  included  so  students  can  receive 
immediate  feedback  to  clarify  and  reinforce  their  basic  understanding  before  they  move  on  to  higher 
levels  of  thinking. 
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As  the  learning  facilitator,  you  may  be  needed  to  offer  more  personal  guidance  to  those  students 
having  difficulty,  or  you  may  need  to  reinforce  the  need  for  students  to  do  these  activities  carefully 
before  attempting  the  assignments  in  the  assignment  booklet. 

The  activities  include  choices  and  pathways.  If  a student  is  having  difficulty,  you  may  need  to 
encourage  that  student  to  work  on  all  the  choices  rather  than  one.  This  would  provide  additional 
instruction  and  practice  in  a variety  of  ways. 

Another  form  of  support  is  routine  contact  with  each  individual.  This  might  be  achieved  with  a 
biweekly  conference  scheduled  by  you,  or  as  students  reach  a certain  point  (e.g.,  after  each  section  is 
completed),  they  may  be  directed  to  come  to  the  conference  area. 

Special  counselling  may  be  needed  to  help  students  through  difficult  stages.  Praise  and 
encouragement  are  important  motivators,  particularly  for  those  students  who  are  not  used  to  working 
independently. 

Direct  teaching  may  be  needed  and  scheduled  at  certain  points  in  the  program.  This  might  involve 
small  groups  or  a large  group.  It  might  be  used  to  take  advantage  of  something  timely  (e.g.,  election, 
eclipse,  etc.)  or  something  prescheduled  like  the  demonstration  of  a process,  or  involving  students  in 
a hands-on,  practical  experience. 

Support  at  a distance  might  include  tutoring  by  phone,  teleconferencing,  faxing,  or  planned  visits. 
These  contacts  are  the  lifeline  between  learners  and  distance  education  teachers,  so  a warm  dialogue 
is  essential. 


Management 

Good  management  of  an  open-learning  system  is  essential  to  the  success  of  the  program.  The 
following  areas  need  action  to  ensure  that  the  system  runs  smoothly: 

• Scheduling,  Distributing,  and  Managing  Resources  - As  discussed  earlier,  this  may  require  a 
need  for  centres  or  a system  for  students  to  project  and  reserve  the  necessary  resources. 

• Scheduling  Students  - Students  and  teachers  should  work  together  to  establish  goals,  course 
completion  timelines,  and  daily  timelines.  Although  students  may  push  to  continue  for  long 
periods  of  time  (e.g.,  all  morning),  teachers  should  discourage 
this.  Concentration,  retention,  and  motivation  are  improved 
by  taking  scheduled  breaks. 

• Monitoring  Student  Progress  - You  will  need  to  record 
when  modules  are  completed  by  each  student  Your 
data  might  also  include  the  projected  date  of 
completion  if  you  are  using  a student-contract 
approach. 

I 
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Sample  of  a Student  Progress  Chart 


Module 

1 

Module 

2 

Module 

3 

Final 

Test 

‘Bitty  Mdams  P 

A 

Louise  (Despins  P 

A 

‘lAotet  (Xtassian  P 

P = Projected  Completion  Date  A = Actual  Completion  Date 


The  student  could  keep  a personal  log  as  well.  Such  tracking  of  data  could  be  stored  easily 
on  a computer. 

Recording  Student  Assessments  - You  win  need  to  record  the  marks  awarded  to  each  student 
for  work  completed  in  each  module  assignment  booklet.  The  marks  from  these  assignment 
booklets  will  contribute  to  a portion  of  the  student’s  final  mark.  Other  criteria  may  also  be 
added  (a  special  project,  effort,  attitude,  etc.).  Whatever  the  criteria  are,  they  should  be  made 
clear  to  all  students  at  the  beginning. 


Sample  of  a Student  Assessment  Chart 


Module 

1 

Module 

2 

Module 

3 

Year’s 

Average 

Final 

Test 

Final 

Mark 

(Bitty  Mdams 

67 

65 

54 

62 

Louise  'Despins 

43 

50 

54 

49 

Violet  'Ktassian 

65 

65 

66 

65 

Letter  grading  could  easily  be  substituted. 


Recording  Effectiveness  of  System  - Keep  ongoing  records  of  how  the  system  is  working. 
This  will  help  you  in  future  planning. 


Sample  of  a System  Assessment  Chart 


Module  1 

Date 

Module  Booklet 

Assignment  Booklet 

Resources/Media 
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The  Role  of  the  Teacher  in  an  Open-Learning  Classroom 

The  teachers  in  a conventional  classroom  spend  a lot  of  time  talking  to  large  groups  of  learners.  The 
situation  in  open  learning  requires  a different  emphasis.  Teachers  win  probably  meet  learners 
individually  or  in  very  small  groups. 

With  this  approach  it  is  necessary  to  move  beyond  the  idea  of  a passive  learner  depending  largely  on 
a continually  supportive  teacher.  The  teacher  must  aim  to  build  the  student’s  confidence,  to  stimulate 
the  learner  into  self-reliance,  and  to  guide  the  learner  to  take  advantage  of  routes  that  are  most 
meaningful  and  applicable  to  the  learner. 

These  materials  are  student-centred,  not  teacher-centred.  The  teacher  needs  to  facilitate  learning  by 
providing  general  support  to  the  learner. 


Evaluation 

Evaluation  is  important  to  the  development  of  every  learner.  Data  gathering  and  processing,  and 
decision  making,  at  the  student  and  teacher  level,  serve  as  means  of  identifying  strengths  and 
weaknesses. 

These  specially  designed  learning  packages  contain  many  kinds  of  informal  and  formal  evaluation. 


Observation 

In  the  classroom  the  teacher  has  the  opportunity  to  see  each  student  perform  every  day  and  to  become 
aware  of  the  level  and  nature  of  each  student’s  performance. 

Observations  are  more  useful  if  they  are  recorded  in  an  organized  system.  The  following  list  of 
questions  is  a sample  of  types  of  observations  and  how  they  can  be  collected. 


Observation  Checklist 


1.  Does  the  student  approach  the  work  in  a positive  manner? 

2.  Is  the  student  struggling  with  the  reading  level? 

3.  Does  the  student  make  good  use  of  time? 

4.  Does  the  student  apply  an  appropriate  study  method? 

5.  Can  the  student  use  references  effectively,  etc.? 

Observation  may  suggest  a need  for  an  individual  interview  with  a student 


Law  20 


12 


Learning  Facilitator’s  Manual 


individual  Conferences 


Individual  conferences  may  be  paced  (scheduled)  by  the  calendar  or  at  certain  points  in  the  module, 
or  they  may  be  set  up  only  as  needed  or  requested. 

During  these  conferences  teachers  can  determine  the  student’s  progress  and  can  assess  the  student’s 
attitudes  toward  die  subject,  the  program,  school,  and  self,  as  well  as  the  student’s  relationship  with 
other  students.  With  guided  questions  the  teacher  can  encourage  oral  self-assessment;  the  student  can 
discuss  personal  strengths  or  weaknesses  in  regard  to  the  particular  section,  module,  or  subject  area. 

Salf-Appraisa! 

Self-appraisal  helps  students  recognize  their  own  strengths  and  weaknesses.  Through  activities  that 
require  self-assessment,  students  also  gain  immediate  feedback  and  clarification  at  early  stages  in  the 
learning  process.  Teachers  need  to  promote  a responsible  attitude  toward  these  self-assessment 
activities.  Becoming  effective  self-assessors  is  a crucial  part  of  becoming  autonomous  learners.  By 
instructing,  motivating,  providing  positive  reinforcement,  and  systematically  supervising,  the  learning 
facilitator  win  help  students  develop  a positive  attitude  toward  their  own  progress. 

For  variation,  students  may  be  paired  and  peer-assessing  may  become  part  of  the  system.  The  teacher 
may  decide  to  have  the  student  self-assess  some  of  the  activities,  have  a peer  assess  other  activities, 
and  become  directly  involved  in  assessing  the  remainder  of  the  activities. 

When  the  activities  have  been  assessed,  the  student  should  be  directed  to  make  corrections.  This 
should  be  made  clear  to  students  right  from  the  start.  It  is  important  to  note  the  correct  association 
between  the  question  and  the  response  to  clarify  understanding,  aid  retention,  and  be  of  use  for  study 
purposes. 

Many  of  the  activities  include  choices  for  students.  If  the  student  is  having  difficulty,  more  practice 
may  be  warranted,  and  the  student  may  need  to  be  encouraged  to  do  more  of  the  choices. 

Each  section  within  a module  includes  additional  types  of  activities  called  Extra  Help  and 
Enrichment.  Students  are  expected  to  be  involved  in  the  decision  as  to  which  pathway  best  suits  their 
needs.  They  may  decide  to  do  both. 

Self-appraisal  techniques  can  also  be  introduced  at  the  individual  conferences.  Such  questions  as  the 
following  might  be  included: 

• What  steps  are  you  taking  to  improve  your  understanding  of  this  topic? 

• What  method  of  study  do  you  use  most? 

• How  do  you  organize  your  material  to  remember  it? 

• What  steps  do  you  follow  when  doing  an  assignment  in  your  assignment  booklet? 

• What  could  you  do  to  become  an  even  better  reader? 

• Do  you  have  trouble  following  directions? 

• Did  you  enjoy  Ms  module? 

A chart  or  checklist  could  be  used  for  recording  responses. 
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Informal  Evaluation:  Assignments 


Informal  evaluation,  such  as  the  assignments  included  in  each  module,  are  an  invaluable  aid  to  the 
teacher.  They  offer  ongoing  assessment  information  about  the  student’s  achievement  and  the 
behaviour  and  attitudes  that  affect  that  achievement. 

Each  module  contains  a separate  booklet  called  the  Assignment  Booklet.  This  booklet  assesses  the 
knowledge  or  skills  that  the  student  has  gained  from  the  module.  The  student’s  mark  for  the 
module  may  be  based  solely  on  the  outcome  of  learning  evident  in  the  assignment  booklet; 
however,  you  may  decide  to  establish  a value  for  other  variables  such  as  attitude  or  effort.  It  is 
important  that  you  establish  at  the  beginning  which  outcomes  will  be  evaluated  and  that  all  students 
clearly  understand  what  is  expected. 


Final  Test 

All  LFMs  include  a formal  final  test  which  can  be  photocopied  for  each  member  of  the  class.  The 
test,  closely  linked  to  the  learning  outcomes  stated  in  the  module  booklets,  give  the  teacher  precise 
information  concerning  what  each  student  can  or  cannot  do.  Answers  and  explanations  and  marking 
guides  are  also  included. 

The  value  of  the  final  test  and  each  module  is  the  decision  of  the  classroom  teacher.  Following  is  a 
suggestion  only. 


Module  1 

II  Module  2 !! 

Module  3 

20% 

20% 

20% 

Final  Test 
40% 
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Introducing  Students  to  the  System 


Your  initiation  to  these  learning  materials  began  with  a basic  survey  of  what  was  included  and  how 
the  components  varied.  This  same  process  should  be  used  with  the  class.  After  the  materials  have 
been  explored,  a discussion  might  include  the  advantages  and  the  disadvantages  of  learning 
independently  or  in  small  groups.  The  roles  of  the  students  and  teacher  should  be  analyzed.  The 
necessary  progress  checks  and  rules  need  to  be  addressed.  Your  introduction  should  motivate 
students  and  build  a responsible  attitude  toward  learning  autonomously. 

Skiil  Level 

It  is  important  for  students  to  understand  that  there  are  certain  skills  that  they  will  need  in  order  to 
deal  successfully  with  the  course  materials.  They  are  listed  below: 

• understanding  and  using  instructional  materials  (table  of  contents,  index,  list  of  illustrations, 
appendices,  bibliography,  and  glossary) 

• interpreting  legal  documents 

• using  reference  materials 

• recognizing  special  symbols 

Other  general  skills  are  using  reliable  study  methods,  outlining,  and  learning  to  read  at  a flexible  rate. 

To  decide  the  level  and  amount  of  instruction  needed  to  accommodate  the  varied  levels  among 
students,  you  may  wish  to  prepare  and  administer  skill  inventories  or  pretests.  If  most  students  need 
help  with  a particular  skill,  you  may  want  to  plan  a total  class  instructional  session.  If  only  certain 
students  lack  a skill,  you  may  want  to  set  up  a temporary  skin  group  to  help  students  who  need  it,  or 
you  may  want  to  develop  a skills  file  for  this  purpose. 

Reading  Level 

These  course  materials  are  largely  print  based,  but  poorer  readers  need  not  be  discouraged.  It  is 
important  that  you  assure  the  students  that  these  materials  have  been  designed  for  easy  reading.  The 
authors  have  employed  special  strategies  that  lower  and  control  the  reading  level.  Some  of  them  are 

• the  conscious  selection  of  vocabulary  and  careful  structuring  of  sentences  to  keep  the 
materials  at  an  independent  reading  level 

• the  integration  of  activities,  examples,  and  illustrations  to  break  text  into  appropriate-sized 
chunks 

• the  inclusion  of  many  kinds  of  organizers  (advance,  graphic,  intermediate,  concept  mapping, 
post  organizers)  to  help  give  students  a structure  for  incorporating  new  concepts 
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• the  recognition  that  vocabulary  and  concepts  are  basic  to  understanding  content  materials  and 
thus,  must  be  handled  systematically  (defined  in  context,  marginal  notes,  footnotes,  and  often 
in  a specialized  glossary) 

• the  acknowledgement  that  background  knowledge  and  experience  play  a vital  role  in 
comprehension 

• the  systematic  inclusion  of  illustrations  and  optional  videos  to  help  poorer  readers  and  visual 
learners,  and  audiocassettes  and  software  as  an  alternative  to  print-based  learning 

• a variety  of  formats  (paragraphs,  lists,  charts,  etc.)  to  help  poorer  readers  who  do  not  absorb 
or  retain  main  ideas  easily  in  paragraph  format 

• the  inclusion  of  media  pathways  and  activity  choices  to  encourage  an  active  rather  than 
passive  approach 

• instruction  in  a meaningful  setting  rather  than  in  a contrived,  workbook  style 

• using  purposeful  reading,  viewing,  and  doing  to  produce  better  interpretation  of  the  course 
materials 

• the  recognition  that  students  need  structured  experiences  when  reading,  viewing,  or  listening 
to  instructional  materials:  developing  pupil  readiness,  determining  the  purpose,  providing 
guided  instruction  and  feedback,  rereading  if  necessary,  and  extending  (This  structure  closely 
resembles  the  reading  process.) 

To  help  make  the  learning  package  more  readable,  you  can  begin  in  your  module  preparation  by 
reading  (viewing,  listening  to)  all  the  related  materials  that  are  going  to  be  used.  You  need  a solid 
background  in  order  to  assess  and  develop  a background  knowledge  for  students.  The  students’ 
experiential  bases  may  be  assessed  through  brainstorming  sessions  concerning  the  topic,  having 
students  write  down  all  the  ideas  they  have  about  the  topic,  or  by  using  visuals  and  guided  questions 
to  predict  what  the  topic  might  be  about. 

It  is  recommended  that  you  study  the  three  modules  sequentially. 


Module  1 


Module  2 ) 
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Module  1 - Introduction  to  Canadian  Law:  Overview 

Tills  module  introduces  the  student  to  some  of  the  fundamental  concepts  of  Canadian  law.  It  is 
divided  into  four  sections  as  follows: 


Evaluation 

The  evaluation  of  this  module  will  be  based  on  four  assignments. 


Section  1 Assignment 

25% 

Section  2 Assignment 

25% 

Section  3 Assignment 

25% 

Section  4 Assignment 

25% 

TOTAL 

100% 
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Section  1:  The  Nature  of  Law 


Key  Concepts: 


• law 

• common  law 

• law  of  precedent 

• statute 

• law  of  equity 

• civil  law  (Roman  law) 

• Canadian  constitution 

• federal/provincial  power  division 


This  section  examines  the  origins  of  law,  with  an  emphasis  on  British  common  law.  The  Canadian 
constitution  is  also  examined. 


Teaching  Suggestions 

Section  1 contains  a good  deal  of  introductory  material  on  the  nature  of  law  and  the  basis  of 
Canadian  law.  Students  may  find  the  going  a bit  heavy  at  times.  Be  sure  that  students  have  a 
firm  grasp  of  the  key  concepts  in  this  section  before  moving  on  to  Section  2. 

Following  are  a few  suggestions  that  may  help  students  with  the  material  in  Section  1.  They 
should  prove  motivational. 

• Begin  by  getting  students  to  discuss  their  own  experiences  with  the  law,  or  those  of 
friends  or  family  members.  Try  to  relate  legal  issues  to  the  students’  own  lives. 

• If  possible,  take  students  to  the  local  courthouse  to  listen  to  actual  trials.  This  can  be 
done  from  time  to  time  throughout  the  course.  Discuss  what  went  on  at  court  at  a later 
time. 

• Invite  lawyers  in  to  talk  to  the  class  about  what  their  jobs  involve. 

• Keep  a bulletin  board  of  newspaper  or  magazine  stories  about  court  cases  or  other  legal 
issues.  A variation  on  this  idea  would  be  to  have  students  keep  individual  scrapbooks. 

• Have  students  research  medieval  trials.  If  material  can  be  found,  this  can  be  an 
interesting  and  educational  activity. 
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Section  1 : Activity  1 

1 . Give  an  example  of  each  type  of  law  discussed. 

Answers  will  vary.  Here  are  three  possibilities : 
natural:  the  law  of  gravity 

moral:  Treat  others  as  you  would  have  them  treat  you. 
societal:  Do  not  commit  murder. 

2.  Name  four  societal  laws  that  provide  rules  to  guide  your  daily  life. 

Answers  will  vary.  Here  are  some  possibilities: 

• Do  not  steal. 

• Do  not  commit  assault. 

• Do  not  murder. 

• Be  honest  in  transactions. 

3.  Consider  the  simple  law  of  having  a speed  limit  for  vehicles. 

a.  Give  one  reason  explaining  why  it  was  enacted. 

Answers  will  vary.  The  most  obvious  is  that  a speed  limit  reduces  the  number  and 
seriousness  of  traffic  accidents. 

b.  A lot  of  motorists  speed.  What  do  you  think  could  be  done  to  prevent  this  from  happening? 
Answers  will  vary.  Education  campaigns  and  stiff  penalties  are  two  obvious  ideas. 

c.  Think  of  your  suggestion  in  3.b.  Do  you  think  some  people  would  say  it  infringed  upon  their 
rights  as  free  citizens?  Explain  your  answer. 

Answers  will  vary.  Certainly  a case  can  be  made  that  laws  can  curtail  our  rights.  What 
justifies  such  a curtailment? 


Section  1;  Activity  2 

1.  Write  down  two  rules  that  you  think  could  have  been  set  out  by  ancient  tribal  groups.  Explain 
why  they  would  have  been  good  rules  for  that  time. 

Answers  will  vary.  Are  your  ideas  reasonable  and  well  justified? 

2.  People  frequently  refer  to  the  Golden  Rule.  This  is  not  a law  in  the  strictest  sense,  but  people 
often  say  “apply  the  Golden  Rule.”  Do  you  know  what  the  Golden  Rule  is?  If  so,  write  it  below. 

Do  unto  others  as  you  would  have  them  do  unto  you. 
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3.  Compare  the  penalties  for  stealing  as  they  appeared  in  Hammurabi’s  Code  with  how  they 
appeared  in  the  Hebrew  laws. 

According  to  the  Code  of  Hammurabi,  a thief  was  simply  put  to  death,  regardless  of  what  had 
been  stolen.  According  to  Hebrew  law,  an  attempt  was  made  to  relate  the  punishment  to  the 
crime  and  to  compensate  the  victim. 

4.  Do  you  think  that  if  a hundred  people  were  asked  to  decide  a legal  case  today  the  result  would  be 
better  than  that  obtained  by  the  twelve  people  normally  included  on  a Canadian  jury?  Explain 
your  opinion. 

Answers  will  vary.  Clearly  there  is  a better  chance  that  all  possible  viewpoints  will  be  expressed, 
but  a consensus  would  be  much  harder  to  reach. 

5.  What  else,  other  than  his  own  judgement,  might  have  influenced  the  decision  made  by  a feudal 
lord  in  settling  a case? 

Answers  will  vary.  One  possibility  is  past  judgements  in  similar  cases. 

6.  Give  an  example  of  a law  dealing  with  each  of  the  following: 

Answers  will  vary.  Here  are  some  possibilities: 

Motor  vehicles:  Vehicles  must  be  licensed. 

Telecommunications:  Canadian  television  stations  must  broadcast  a specified  amount  of 
Canadian  content. 

Computer  crime:  It  is  against  the  law  to  steal  money  by  tampering  with  a bank's  computer 
system. 

7.  Explain  the  statement,  “equity  varied  with  the  length  of  the  Chancellor’s  foot.” 

The  statement  means  that  the  Court  of  Chancery  was  not  bound  by  rules  and  precedents,  so  its 
decisions  became  rather  random  and  unpredictable. 

8.  Explain  how  the  Roman  laws  were  an  improvement  over  the  laws  of  ancient  Greece. 

The  Romans  codified  their  laws,  unlike  the  Greeks.  This  made  the  Romans’  application  of  laws 
more  systematic. 

9.  In  a short  paragraph  contrast  the  development  of  common  law  to  that  of  Roman  codified  law. 

The  common  law  developed  as  judges  made  decisions.  As  new  cases  came  up,  judges  would  base 
their  decisions  on  past  cases,  sometimes  distinguishing  those  cases  from  the  ones  they  were 
deciding  and  sometimes  not.  Thus  a body  of  judge-made  case  law  was  created.  By  contrast,  the 
Romans  developed  a codified  system  of  law. 
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Section  1:  Activity  3 

1.  Match  the  terms  that  follow  with  the  explanations  that  come  after  them  by  putting  the  Roman 
numerals  beside  the  terms  in  the  appropriate  blanks. 


i.  Quebec  Act,  1774 

ii.  Alberta  Act , 1905 

iii.  a law 

iv.  common  law 

v.  Roman  law 

vi.  a precedent 

vii.  a state 

viii.  BN  A Act,  1867 

be.  Statute  of  Westminster,  1931 

x.  the  sanction  of  the  law 

xi.  a statute 


vii 

viii 

x 

ii 

ix 

v 
i 

iv 

xi 

iii 

vi 


a.  This  is  frequently  referred  to  as  a nation. 

b.  The  Dominion  of  Canada  came  into  existence  with  this  act. 

c.  This  refers  to  the  power  to  ensure  that  the  law  is  obeyed. 

d.  The  province  of  Alberta  was  established  with  this  act. 

e.  This  act  enabled  Canada  to  follow  an  independent  course  in  making  treaties  with 
other  nations. 

f.  This  is  a term  given  to  the  legal  system  on  which  Quebec’s  civil  law  is  based. 

g.  This  act  has  been  the  basis  of  laws  in  Quebec. 

h.  This  is  a term  given  to  law  systems  derived  from  England. 

i.  This  is  a law  established  by  a legislature,  not  a court. 

j.  This  is  a rule  or  a command  that  is  enforced  by  the  supreme  power  in  the  state. 

k.  This  is  something  done  or  decided  that  acts  as  an  example  for  later  situations  of  the 
same  sort 


2.  Explain  why  it  was  felt  at  the  time  of  Confederation  that  each  province  should  have  jurisdiction 
over  certain  areas. 


Some  matters  were  seen  to  be  of  a broad,  general  concern,  while  others  were  recognized  as  being 
of  a more  regional  interest.  The  Fathers  of  Confederation  believed  that  it  made  sense  to  give  the 
provinces  control  over  these  regional  interests. 
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3.  Each  of  the  following  classes  of  subjects  comes  under  either  federal  or  provincial  jurisdiction.  In 
the  space  provided  to  the  left  of  each  place  an  F if  it  comes  under  the  jurisdiction  of  the  federal 
Parliament  and  a P if  it  comes  under  the  jurisdiction  of  the  provincial  legislatures. 

P a.  weights  and  measures 

P b.  legal  tender 

P c.  naturalization  and  aliens 

P d.  direct  taxation  within  the  province  for  the  raising  of  money  for  provincial  purposes 
P e.  militia,  military  and  naval  service,  and  defence 
P f.  bankruptcy  and  insolvency 

P g.  the  management  and  sale  of  public  lands  belonging  to  the  province  and  of  the  timber 
and  wood  therein 

P h.  copyrights 

P i.  bills  of  exchange  and  promissory  notes 

P j.  the  criminal  law,  except  the  constitution  of  the  courts  of  criminal  jurisdiction,  but 
including  the  procedure  in  criminal  matters 

P k.  the  establishment  and  tenure  of  provincial  offices  and  the  appointment  and  payment  of 
provincial  officers 

P 1.  generally  all  matters  of  a merely  local  or  private  nature  in  the  province 
P m.  the  regulation  of  trade  and  commerce 
P n.  property  and  civil  rights  in  the  province 

— o.  municipal  institutions  in  the  province 

P p.  postal  service 
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Section  1 : Follow-up  Activities 

Extra  Help 

1 . Indicate  whether  the  following  statements  are  true  or  false  by  putting  a T or  F in  the  space 
provided  to  the  left  of  each  statement 


a.  One  of  the  most  important  aspects  of  Canada’s  legal  system  is  the  fact  that  all 
persons,  regardless  of  their  status,  are  subject  to  the  rule  of  law. 


b.  Canada’s  jury  system  is  based  on  the  laws  of  Rome. 

c.  Canada’s  legislatures  pass  new  legislation  called  statutes. 

d.  The  civil  laws  of  the  ten  Canadian  provinces  are  based  on  the  Roman  Code. 

e.  Under  the  BNA  Act  of  1 867  the  British  Parliament  kept  the  right  to  pass  laws  for 
Canada. 


f.  Parliament  has  the  right  to  make  laws  on  any  matters  not  specifically  stated  in  the 
Constitution  Act 


g.  The  Quebec  Act  of  1774  gave  Quebec  English  laws  for  criminal  matters  and  French 
laws  for  civil  matters. 


* . h.  The  Canadian  Fathers  of  Confederation  diligently  strove  to  duplicate  the  federal 
system  found  in  the  United  States. 

I.  The  primary  purpose  of  the  BNA  Act  was  to  grant  to  the  provincial  legislatures 

jurisdiction  over  all  subjects  of  general  or  common  interest. 

T . j.  Under  the  Canadian  system  of  government  the  wealthier  provinces  are  to  some  extent 

subsidizing  the  poorer  provinces. 

2.  The  field  of  law  is  divided  into  two  main  areas:  civil  law  and  criminal  law.  Within  each  of  these 
areas  are  branches  in  which  lawyers  usually  specialize.  Corporate  law,  constitutional  law,  and 
human  rights  law  are  just  a few  of  these  specialized  areas.  However,  in  whatever  branch  a lawyer 
chooses  to  specialize,  a basic  knowledge  of  general  concepts  and  terminology  is  required.  The 
following  exercise  will  test  your  knowledge  of  the  basic  facts,  terms,  and  concepts  that  were 
discussed  in  the  first  section  of  Module  1. 

Fill  in  the  blank  spaces  in  each  of  the  following  statements  with  the  most  appropriate  word  or 
words. 


a.  A law  can  be  defined  as  a rule  or  command  that  is  enforced  by  the  supreme  power  in  the 
state. 
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b.  The  power  to  ensure  that  the  law  is  obeyed  is  called  the  sanction  of  the  law. 

c.  Virtually  all  laws  in  Canada  (outside  Quebec)  are  based  on  the  English  common  law. 

d.  The  field  of  lawmaking  in  Canada  is  divided  between  the  federal  and  the  provincial 
legislatures. 

e.  The  province  of  Alberta  was  established  in  1905  by  the  Alberta  Act  Act. 

f.  A constitution  can  be  defined  as  the  fundamental  set  of  laws  of  the  state. 

g.  In  1982  the  BN  A Act  was  renamed  the  Constitution  Act. 

h.  In  Canada  the  expression  “the  government ” has  come  to  mean  the  federal  or  provincial 
governments. 

i.  A state  must  possess  territory , a settled  population,  and  an  organized  government. 

j.  A state  can  also  be  called  a nation  or  a country. 


Enrichment 

Canada’s  legal  system  evolved  over  centuries.  As  a result,  it  can  be  very  interesting  to  compare  our 
ideas  on  such  things  as  justice  and  the  determination  of  guilt  and  innocence  with  the  ideas  of  those 
who  lived  earlier  on  in  the  evolution  of  our  system. 

For  example,  in  the  Middle  Ages  trial  by  combat  was  sometimes  used  to  discover  whether  an  accused 
person  was  guilty  or  not  guilty.  It  was  believed  that  God  would  aid  the  righteous  in  battle.  At  one 
time,  people  suspected  of  witchcraft  were  stuffed  into  a bag  and  thrown  into  the  water.  If  the  water 
accepted  them  - i.e.,  they  sank  - they  were  innocent.  If  the  water  rejected  them  - i.e.,  they  floated  - 
they  were  guilty,  and  were  punished  accordingly. 

If  you  have  access  to  a library,  do  some  research  into  how  trials  were  conducted  in  medieval  England. 
Your  librarian  will  help  you  find  material.  Find  some  aspect  of  these  trials  that  interests  you  and 
write  a report.  If  you  are  in  a classroom  situation,  ask  your  learning  facilitator  if  you  can  present  your 
paper  to  the  class. 

You  may  be  surprised  at  what  you  leam. 

Did  you  discover  much  about  trials  in  medieval  England?  Did  you  learn  about  such  things  as  the 
Hundred  Court,  compurgation , and  trial  by  ordeal?  Can  you  see  the  seeds  of  some  of  our  legal 
institutions  in  the  medieval  approach  to  trials? 
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Section  1:  Assignment 

1.  In  a paragraph  or  two  explain  how  the  English  common-law  system  originated,  developed,  and 
was  brought  to  North  America. 

The  common-law  system  originated  when  magistrates  began  to  settle  disputes  in  medieval 
England.  There  was  no  formal  body  of  law,  so  they  based  their  decisions , in  part  at  least,  on 
decisions  already  made  in  similar  cases.  Thus,  a body  of  judge-made  law,  or  precedents, 
developed.  In  1154  King  Henry  II  began  to  create  a common  law  for  all  of  England,  based  on 
precedents.  Thus  the  common  law  was  established. 

When  early  settlers  from  Britain  came  to  North  America,  they  brought  across  common-law 
principles;  these  formed  the  basis  for  law  in  the  new  colonies.  Thus  the  English  common  law 
came  to  be  established  in  North  America. 

2.  In  a paragraph  describe  how  and  why  the  law  of  equity  originated. 

Sometimes  people  in  England,  feeling  that  they  could  not  get  satisfaction  in  the  common-law 
courts,  petitioned  the  king  directly  when  they  had  legal  difficulties.  The  king,  in  turn,  asked  his 
chancellor  for  advice.  Eventually  petitions  were  sent  straight  to  the  chancellor,  thereby  creating 
the  Court  of  Chancery.  This  court  was  not  bound  by  common-law  precedents,  but  did  what  it 
thought  was  fair  - or  equitable  - in  each  case.  Thus  a second  system  of  law  - the  law  of  equity  - 
was  created  in  England. 

3.  Explain  how  the  Roman,  or  civil,  law  system  differs  from  the  English  common-law  system. 

The  Roman  law  was  codified  - written  up  as  a formal  set  of  rules  to  be  applied  in  legal  cases.  By 
contrast,  the  common  law  developed  as  judges  made  decisions  and  precedents  were  established. 

4.  Briefly  explain  the  primary  purpose  of  the  BN  A Act  in  regard  to  the  distribution  of  powers 
between  Canada’s  federal  and  provincial  governments. 

The  BN  A Act  attempted  to  give  the  provinces  the  power  to  make  laws  in  areas  of  local  or 
provincial  concern.  By  contrast,  it  gave  the  federal  government  the  power  to  make  laws  for 
matters  of  national  concern.  However,  the  central  concern  of  those  who  drafted  the  act  was  to 
ensure  that  the  central  government  be  strong  and  the  provincial  governments  relatively  weak  and 
limited  in  power. 
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Sometimes  laws  are  controversial;  some  people  support  them  while  others  oppose  them. 
Following  is  a list  of  such  controversial  issues  facing  our  society.  Select  the  two  topics  about 
which  you  feel  most  strongly  and  suggest  what  legislation  could  be  enacted  to  resolve  each  topic. 
Explain  your  reasons  clearly  and  logically. 


• capital  punishment 

• abortion 

• legalization  of  marijuana 

• compulsory  seatbelt  legislation 

• breathalyzer  tests 

• pornography  and  censorship 

• gun  control 

• no  smoking  restrictions 

• euthanasia 

• compulsory  retirement  regulations 


Answers  will  vary  here.  Ensure  that  students  select  two  topics.  Mark  their  answers  not  on  the 
“correctness"  of  their  positions  but  on  the  thoughtfulness  of  their  ideas.  Look  for  clear  and 
well-defended  explanations. 


10 


Learning  Facilitator’s  Manual 


Section  2:  Types  of  Law 

Key  Concepts: 


Module  1 


• international  law 

• domestic  law 

• common  law 

• statute  law 

• civil  law 

• public  law 

• Roman  law 

• criminal  law 

• constitutional  law 

• substantive  law 

• procedural  law 

Section  2 looks  at  a variety  of  fundamental  legal  distinctions  that  students  must  understand  in  order  to 
avoid  later  confusion.  Within  the  discussion  of  statute  law  attention  is  given  to  trie  passage  of 
legislation  at  the  three  levels  of  Canadian  government. 


Teaching  Suggestions 

Many  of  the  ideas  suggested  for  Section  1 apply  to  Section  2 as  well.  Try  always  to  make  the 
material  seem  relevant  to  students  by  relating  it  as  much  as  possible  to  their  own  experiences. 

Here  are  a few  more  specific  suggestions: 

• Investigate  the  United  Nations.  This  can  be  approached  as  a group  project  or  as  a 
subject  for  individual  research.  The  United  Nations  is  often  in  the  news. 

• Keep  a display  board  of  UN-related  issues. 

• Follow  Canada’s  constitutional  straggles  as  issues  unfold  in  the  news.  Quebec’s  desire 
for  independence,  sovereignty-association,  or  some  other  special  status  should  prove  to 
be  fertile  ground  for  news  stories  related  to  our  constitution. 

• Videotape  any  parliamentary  proceedings  or  debates  you  can  from  television 
newscasts.  Use  them  as  the  focus  for  discussions  in  your  class. 

• Hold  a mock  federal  election  and/or  session  of  Parliament. 
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Section  2:  Activity  2 

1 . Could  there  ever  be  a “World  Army?”  In  discussing  this  matter,  explain  whether  it  can  be 
possible  to  have  this  kind  of  army  without  having  a particular  ruling  country  in  charge  of  the 
army?  Explain  your  ideas  clearly. 

Answers  will  vary.  If  there  were  a world  army , wouldn’t  it  tend  to  split  into  camps  whenever 
there  was  a disagreement  between  countries?  To  whom  would  soldiers  owe  more  allegiance  - 
their  countries  or  the  world  army? 

2.  With  the  recent  move  towards  more  democratic  government  in  Eastern  Europe,  do  you  think  that 
cooperation  among  European  nations  will  be  easier?  Explain  your  answer. 

Answers  will  vary.  At  the  moment  what  seems  to  be  the  rule  in  Europe  - greater  cooperation  or 
more  splitting?  Or  are  both  of  these  things  occurring? 

3.  On  what  is  international  law  based? 

It  is  based  on  centuries  of  custom  and  usage  accepted  by  nations  of  the  world. 

4.  In  1983  a South  Korean  commercial  passenger  airliner  strayed  into  Soviet  airspace  and  was  shot 
down;  there  were  no  survivors.  Do  you  think  countries  should  have  the  right  to  claim  control 
over  their  airspace?  Explain. 

Answers  will  vary.  How  can  violations  of  air  space  threaten  a country’s  security? 

5.  In  1990,  Iraq  invaded  Kuwait  and  annexed  its  territory. 

a.  In  your  opinion,  what  kind  of  punitive  measures  should  be  taken  against  countries,  such  as 
Iraq,  that  break  international  peace  treaties? 

Answers  will  vary.  What  actually  happened  to  Iraq  as  a result  of  its  invasion  of  Kuwait? 

b.  Who  could  enforce  these  measures? 

Answers  will  vary.  Should  it  be  the  UN  or  strong  individual  countries  like  the  United  States 
that  enforce  these  measures?  Are  there  other  possibilities? 

6.  A state  may  deny  foreigners  the  right  to  engage  in  certain  kinds  of  activities.  Give  three 
examples  of  activities  that  may  be  prohibited. 

Answers  will  vary.  A few  possibilities  of  prohibited  activities  are 

• entry  into  the  country 

• the  right  to  stay  in  the  country 

• the  right  to  own  certain  types  of  property 

• the  right  to  organize  business  corporations 

• the  right  to  engage  in  politics 
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7.  The  law  in  the  People’s  Republic  of  China  carries  the  death  penalty  for  anyone  caught 
trafficking  in  drugs.  Do  you  think  the  Canadian  government  should  have  the  right  to  prevent 
China  from  carrying  out  the  standard  Chinese  penalty  on  a Canadian  citizen  convicted  of  this 
offence?  Support  your  answer. 

Answers  will  vary.  Wouldri  t such  a right  violate  Chinese  sovereignty  and  make  for  two  systems 
of  law  in  China ? Can  you  think  of  counter  arguments? 

8.  A state  must  generally  treat  foreigners  at  least  as  favourably  as  its  own  citizens  in  certain 
matters  of  fundamental  importance.  List  the  protections  that  states  generally  offer  foreigners. 

Answers  will  vary . Some  possibilities  are 

• the  right  to  a fair  trial 

• the  right  to  humane  treatment  in  prison 

• protection  from  arbitrary  seizure  of  property 

9.  An  alleged  murderer  from  another  country  that  has  the  death  penalty  has  come  to  Canada  to 
escape  conviction.  Should  the  Canadian  government  allow  this  person  to  have  many  years  of 
appeal  in  our  court  system  to  prevent  extradition?  Explain  your  answer. 

Answers  will  vary.  This  is  a complex  problem.  If  Canada  believes  the  death  penalty  to  be 
wrong,  how  can  we  ship  people  out  to  be  executed?  Conversely,  do  we  have  the  right  to 
interfere  in  the  justice  system  of  another  country? 

10.  When  the  United  Nations  was  formed,  it  was  hoped  that  the  countries  of  the  world  would  be 
able  to  resolve  their  differences  by  what  three  peaceful  methods? 

The  methods  are 

• discussion 

• negotiation 

• arbitration 

1 1 . What  is  the  historical  basis  of  the  Commonwealth  of  Nations? 

The  Commonwealth  evolved  out  of  the  British  Empire. 
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Section  2:  Activity  4 

1.  Write  down  three  examples  of  laws  that  you  think  may  be  classified  as  civil,  or  private,  laws. 
Examples  will  vary.  Here  are  a few  possibilities: 

• laws  against  trespass 

• laws  against  libel  and  slander 

• laws  against  breach  of  contract 

• laws  against  assault  and  battery 

• laws  protecting  copyright 

2.  The  term  civil  law  is  used  to  indicate  two  different  classifications  of  law.  Describe  each  classifi- 
cation clearly. 

One  use  of  the  term  refers  to  Roman,  or  codified,  law,  as  opposed  to  the  British  common  law. 

The  Roman  system  did  not  evolve  through  judges'  decisions,  but  was  laid  out  in  advance  by 
legislation. 

The  other  use  refers  to  private  law  as  opposed  to  public  law.  In  a civil  action,  one  private  citizen 
takes  another  private  citizen  to  court.  In  the  area  of  public  law,  by  contrast,  state  authorities  are 
involved. 

3.  Name  two  categories  of  public  law. 

Possible  answers  are 

• criminal  law 

• constitutional  law 

• administrative  law 

• tax  law 


Section  2:  Activity  5 

1.  Why  is  common  law  sometimes  referred  to  as  unwritten  law ? 

The  common  law  was  not  written  down  formally  in  a code;  it  evolved  from  case  decisions. 

2.  What  is  case  law? 

Case  law  is  the  law  based  on  the  body  of  decisions  made  by  judges  in  individual  court  cases. 

3.  In  the  late  1980s  Albertans  had  a new  law  that  affected  nearly  every  vehicle  owner.  The  law  was 
challenged  in  court  and  defeated.  However,  the  defeated  law  was  reenacted  by  the  government 
due  to  its  safety  considerations.  Do  you  know  what  this  law  is?  If  so,  identify  it. 

It  is  the  law  making  the  use  of  seatbelts  mandatory. 
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4.  At  what  stage  of  the  parliamentary  process  does  a bill  become  a statute  or  act? 

A bill  becomes  a statute  or  an  act  when  it  receives  royal  assent  from  the  governor  general. 

5.  At  what  stage  in  the  passage  of  a bill  does  the  public  have  an  opportunity  to  express  an  opinion 
on  it? 

The  public's  input  is  taken  into  account  when  the  bill  is  being  examined  by  a standing  committee. 

6.  What  is  the  purpose  of  the  Committee  of  the  Whole? 

The  Committee  of  the  Whole  discusses  a bill  in  great  detail  and  votes  on  it  clause  by  clause. 

7.  Outline  the  main  steps  required  for  the  passage  of  a bill.  Fill  in  the  boxes  in  the  chart  on  the 
following  page  to  depict  these  steps.  Two  boxes  have  been  filled  in  to  help  you. 

In  the  speech  from  the  throne  the  government  declares  its  intention  to  pass  legislation. 

The  bill  is  given  its  first  reading . 

The  bill  is  given  its  second  reading  and  is  debated  on  principle . 

The  bill  is  usually  sent  to  a standing  committee. 

The  bill  is  sent  to  the  Committee  of  the  Whole. 

The  bill  receives  its  third  and  final  reading . 

The  bill  is  signed  by  the  lieutenant-governor. 

8.  Write  down  an  example  of  each  of  the  following  services  controlled  by  local  government: 
Answers  will  vary.  What  follows  are  examples  only. 

a.  protection:  police  services 

b.  environmental  and/or  public  health:  regulations  governing  garbage  disposal 

c.  recreation:  municipal  campgrounds 

d.  community  service:  busing  for  the  disabled 

e.  education:  schools 

9.  Gun  control  is  a topical  subject  these  days.  Should  legislators  pass  laws  that  restrict  the 
ownership  and  use  of  firearms,  or  would  this  infringe  on  people’s  freedoms  too  much? 

You  are  a concerned  citizen  either  favouring  or  opposing  stricter  gun-control  laws.  Write  a letter 
to  your  member  of  Parliament  expressing  your  views  on  this  matter. 

Answers  will  be  personal.  Is  your  letter  clearly  presented  and  persuasive ? Have  you  argued 
logically?  Have  you  avoided  emotionalism  and  exaggeration? 
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Section  2:  Activity  6 

Put  an  S or  a P beside  each  of  the  following  examples  to  indicate  if  it  lies  in  the  area  of  substantive  or 
procedural  law. 

? 1.  It  is  illegal  to  possess  marijuana  for  purposes  of  trafficking. 

^ 2.  A person  must  have  a licence  to  carry  a handgun. 

p 

3.  In  a civil  case,  an  exchange  of  documents  called  pleadings  is  required. 

—H — 4.  An  appeal  from  a decision  of  the  Alberta  Court  of  Appeal  must  go  to  the  Supreme  Court  of 
Canada. 

— 5.  Contracts  must  be  honoured. 

Section  2:  Follow-up  Activities 

Extra  Help 

Indicate  whether  each  of  the  following  statements  is  True  or  False  by  printing  T or  F in  the  space 
provided  beside  each  statement. 

The  peace  and  order  of  the  world  depends  upon  voluntary  cooperation  among  sovereign 
states. 

A state  must  generally  treat  foreigners  at  least  as  favourably  as  its  own  citizens. 

The  Commonwealth  acts  as  a single,  powerful  force  in  world  affairs. 

Common  law  is  sometimes  called  unwritten  law  or  case  law . 

All  reports  involving  court  decisions  that  deal  with  a new  principle  or  a new  application 
of  an  old  principle  are  now  referred  to  as  statute  law. 

A statute  overrides  all  of  the  common  law  dealing  with  the  same  point. 

An  act  may  be  both  a crime  and  a private  wrong. 

It  is  the  criminal  law  that  sets  forth  the  fundamental  rights  of  citizens. 

The  citizens  of  a federation  are  under  the  jurisdiction  of  at  least  two  sets  of  laws. 

Legislative  power  means  the  power  to  enforce  the  law. 

The  expression  civil  law  has  two  distinct  meanings. 

An  example  of  private  law  is  the  Highway  Traffic  Act. 

16  Learning  Facilitator’s  Manual 


1. 


6. 

7. 

8. 
9. 

10. 

11. 

12. 


Module  1 


_L_  13. 

Ji 14. 

JL-  15. 

£. 16. 

F 17. 

Z_  18. 

F 19. 
F 20. 


Criminal  and  constitutional  law  are  both  in  the  area  of  public  law. 

The  expressions  common  law , unwritten  law,  and  case  law , all  refer  to  the  same  thing. 

In  creating  laws  at  the  federal  level,  both  the  Senate  and  the  House  of  Commons  give 
bills  three  readings. 

The  Committee  of  the  Whole  examines  a bill  after  the  third  reading. 

No  laws  are  made  in  Canada  without  the  signature  of  the  governor  general. 

Laws  made  by  a provincial  government  are  called  bylaws. 

It  is  illegal  in  Canada  to  attempt  to  influence  those  people  who  make  our  laws. 

Laws  protecting  the  right  to  own  property  are  examples  of  procedural  law. 


Enrichment 

Read  the  following  news  article.  In  it  several  violations  of  international  law  are  discussed.  Using 
this  article,  discuss  one  of  these  violations,  explaining  what  you  think  might  be  a solution  to  resolve 
the  situation. 


— = The  Hostages  in  the  Gulf  

Ay  the  Gulf  Crisis  deepened,  Iraq  announced  that  it  is  holding  foreigners  as  hostages 


It  is  a word  that  American  officials  dared 
not  speak.  It  has  haunted  the  U.S.  presidency 
from  Jimmy  Carter  to  Ronald  Reagan,  and  in 
the  current  crisis  with  Iraq,  it  threatened  to 
afflict  the  massing  contingent  of  foreign  forces 
in  the  Persian  Gulf  with  infuriating  impotence 
- or  set  off  a full-fledged  war.  The  word  is 
hostages.  And  late  last  week,  the  regime  of 
Iraqi  dictator  Saddam  Hussein  seemed  to 
confirm  the  West's  worst  fears.  In  a statement 
carried  by  the  official  Iraqi  News  Agency,  Sadi 
Mahdi  Salih,  Speaker  of  the  Iraqi  parliament, 
declared,  "Out  of  faith  intheir  sacred  mission, 
the  people  of  Iraq  have  decided  to  play  host  to 
the  citizens  of  these  aggressive  nations  as  long 
as  Iraq  remains  threatened  with  an  aggressive 
war."  Salih  added  that  the  foreigners  would 
be  housed  in  several  key  military  and  industrial 
installations  to  help  deter  attack  - and  he 
appeared  to  present  the  West  with  its  worst 
hostage  crisis  ever.  The  foreigners,  trapped  in 
Iraq  and  Kuwait  when  Hussein's  forces 
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launched  their  lightning  invasion  on  Aug.  2, 
include  about  4,700  Britons,  3,100  Americans 
and  714  Canadians.  An  Iraqi  spokesman  said 
only  that  Baghdad  would  exclude  its  two 
million  "Egyptianbrothers"  in  Iraq  and  Kuwait 
from  the  detention  decision  - despite  the  fact 
that  Egyptian  troops  are  among  an  Arab 
League  force  now  in  Saudi  Arabia.  And  while 
thousands  of  foreigners  have  fled  since  the 
crisis  began,  streaming  across  the  steaming 
desert  into  Saudi  Arabia  and  Jordan,  relatively 
few  Westerners  have  been  among  them.  For 
those  left  behind,  the  immediate  future  looked 
bleak.  In  a televised  statement  on  Saturday 
morning,  an  Iraqi  spokesman  said  that 
Westerners,  including  newborn  babies,  would 
be  victims  of  any  food  shortages  suffered  by 
Iraqi  children  because  of  the  UN-sanctioned 
trade  blockade. 

At  the  summer  White  House  in 
Kennebunkport,  Me.,  presidential  spokesman 
Marlin  Fitzwater  - still  avoiding  the  word 
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hostages  - said  that  President  George  Bush 
viewed  the  Iraqi  move  as  "totally 
unacceptable."  Using  "innocent  civilians  as 
pawns,"  Fitzwater  added,  "is  contrary  to 
international  law  and  indeed  to  all  accepted 
norms  of  international  conduct."  Fitzwater 
said  that  the  United  States  would  consult  with 
other  governments  whose  citizens  were  being 
held  in  Iraq  and  Kuwait,  and  an  emergency 
session  of  the  UN  Security  Council  seemed  a 
likely  possibility  at  week's  end. 

But  what  the  Americans  or  anyone  else 
could  do  about  the  new  hostage  crisis  was  a 
thorny  dilemma.  Even  before  the  Iraqi 
announcement  last  week,  U.S.  and  British 
warships  began  a blockade  of  Iraq-  and 


Kuwait-bound  shipping.  Washington 
committed  45,000 marines  and  a fourth  aircraft- 
carrier  group  to  the  Gulf,  and  activated  the 
Civil  Reserve  Air  Fleet  - commercial  planes 
from  29  airlines  - to  ferry  cargo  and  troops. 
U.S.  officials  also  suggested  that  they  would 
call  up  about  80,000  reservists. 

Some  U.S.  analysts  had  warned  that  an 
American  military  attack  increasingly 
appeared  to  be  inevitable  (page  28).  But 
Pentagon  officials  conceded  late  last  week  that 
a mission  to  rescue  the  hostages  would  have 
virtually  no  chance  of  success.  And  an  all-out 
Western  assault  on  Iraq  would  almost  certainly 
doom  the  foreigners  - as  well  as  thousands  of 
civilians  and  military  personnel.1 


Were  you  able  to  come  up  with  an  idea  for  a workable  solution?  Were  you  surprised  at  some  of  the 
difficulties  involved  in  finding  solutions? 


Section  2:  Assignment 

1 . Though  great  strides  have  been  made  in  this  century  at  developing  and  enforcing  a system  of 
international  law,  it  remains  true  that  usually  it  is  left  up  to  the  good  will  of  the  nations  involved 
whether  or  not  they  will  comply  with  court  decisions. 

In  a paragraph  explain  why  international  law  has  no  real  “teeth”  in  this  sense. 

There  is  no  single  world  government  to  enforce  a system  of  international  law.  If  decisions  run 
counter  to  a nation’s  wishes , that  nation  can  simply  choose  not  to  comply,  knowing  that  only  in 
matters  of  very  urgent,  widespread  concern  will  organizations  such  as  the  UN  be  able  to  mobilize 
enough  international  support  to  enforce  the  law.  In  other  words,  international  law  generally 
lacks  the  sanction  of  the  law. 

2.  In  a short  paragraph  explain  the  difference  between  criminal  law  on  the  one  hand  and  civil,  or 
private,  law  on  the  other. 

Criminal  law  is  a branch  of  public  law.  A person  accused  of  breaking  a criminal  law  is 
prosecuted  by  authorities  representing  the  state.  By  contrast,  civil  law  is  private  law.  In  this 
domain  a private  individual  may  prosecute  another  private  individual  in  order  to  redress  a 
perceived  wrong. 


( 

1 Maclean  s for  the  article  “The  Hostages  in  the  Gulf,”  August  27, 1990.  Reprinted  by  permission  of  Maclean's. 
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3.  Canada’s  Minister  of  Health  and  Welfare  wants  to  create  a statutory  law  making  it  illegal  for 
distilleries  to  advertise  their  products  in  magazines.  Briefly  run  through  the  steps  required  to  turn 
the  minister’s  idea  into  an  act  of  Parliament. 

Students  should  briefly  outline  the  steps  required  to  turn  a bill  into  an  act  of  Parliament. 
Basically,  the  steps  are  as  follows: 

• first  reading  in  House  of  Commons 

• second  reading 

• standing  committees 

• Committee  of  the  Whole 

• third  reading 

• referral  to  Senate  for  three  similar  readings 

• royal  assent  from  the  governor  general 

Do  not  expect  much  detail  in  answers  to  this  question. 

4.  a.  As  a concerned  Canadian  you  are  very  much  in  favour  of  (or  against  - the  choice  is  yours) 

the  proposed  act  of  Parliament  described  in  question  3. 

In  a paragraph  discuss  some  of  the  steps  you  can  take  to  influence  your  elected  officials  to 
either  reject  or  pass  the  bill  in  question. 

Steps  students  can  suggest  that  they  can  take  as  concerned  citizens  should  include  these: 

• writing  letters  to  politicians 

• forming  a group  to  lobby  for  the  passage  of  the  bill 

• contacting  professional  groups  such  as  medical  associations  and  asking  for  their 
support 

• marching  and  protesting 

b.  Now,  as  part  of  your  campaign,  write  a letter  to  your  own  member  of  Parliament  urging  that 
person  to  either  support  or  oppose  the  Minister  of  Health  and  Welfare’s  proposed  legislation. 

Students 7 letters  should  be  well-structured,  clear,  and  forceful , yet  be  expressed  politely  and 
formally.  Arguments  should  be  presented  and  the  letters  should  be  succinct. 
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Section  3:  The  Courts 

Key  Concepts: 

• due  process  of  law 

• court  personnel 

• hierarchy  of  law  courts 

- Supreme  Court  of  Canada 

- intermediate  courts  of  appeal 

- courts  of  first  instance 

Section  3 focuses  on  the  court  system  in  Canada.  The  roles  of  judges  and  other  court  personnel  are 
discussed  and  the  levels  of  courts  are  presented.  Students  are  given  a brief  description  of  the 
functions  of  the  various  law  courts  that  exist  at  both  the  federal  and  provincial  levels. 


Teaching  Suggestions 

It  would  be  very  helpful  while  doing  this  section  if  you  could  arnange  a class  visit  to  a local 
courthouse.  This  could  include  watching  an  actual  trial  in  progress,  though  this  would  be 
more  helpful  while  doing  Section  4.  If  possible,  arrange  for  a member  of  the  court  personnel 
to  talk  with  the  class  about  the  various  courtroom  functions  and  the  layout  of  the  courtroom. 

Students  may  find  the  material  in  this  section  to  be  a bit  dry  and  perhaps  difficult  to  master. 
Anything  you  can  devise  to  liven  up  this  material  would  be  helpftil,  e.g.,  flash  cards,  games, 
quizzes,  bulletin-board  displays,  and  so  on. 


Sections:  Activity  1 

As  you  realized  when  you  read  the  article  about  Donald  Marshall  (Section  1:  Activity  1),  despite  the 
guarantee  of  due  process  of  law,  innocent  people  accused  of  a crime  are  from  time  to  time  mistakenly 
convicted.  What  ideas  do  you  have  that  might  help  prevent  this  kind  of  situation  from  occurring? 

Answers  will  vary.  This  is  a very  problematic  issue.  Would  your  ideas  be  practical? 


Section  3:  Activity  2 

1.  In  the  City  of  Calgary  the  police  use  a specialized  camera.  This  camera  takes  pictures  of  the 
licence  plates  of  speeding  cars;  then  the  registered  vehicle  owner  is  sent  a ticket  for  speeding.  Do 
you  think  this  is  a fair  practice  given  that  the  owner  may  not  be  the  one  driving?  Explain  your 
reasons. 

Answers  will  vary.  Should  owners  be  responsible  for  who  drives  their  car?  Why  or  why  not? 
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2.  Do  you  think  that  sometimes  the  very  strong  personal  beliefs  of  judges  affect  their  decisions? 
Explain. 

Answers  will  vary.  Have  you  explained  your  reasons  clearly? 

3.  Why  was  the  federal  government  given  the  authority  to  appoint  judges? 

This  was  to  give  the  federal  government  some  control  over  the  administration  of  justice  and  to  try 
to  ensure  the  best  and  most  independent  judiciary  possible. 

4.  “The  role  of  the  judiciary  (the  courts)  in  our  system  of  government  is  especially  significant  since 
our  constitution  is  not  entirely  written.”  Explain  this  statement. 

A good  deal  of  our  law  is  judge-made  in  the  sense  that  the  judiciary  has  not  got  a complete  code 
of  laws  to  administer  for  every  case  that  comes  before  it. 

5.  Match  die  positions  that  follow  with  their  responsibilities  as  they  appear  on  the  next  page  by 
putting  the  Roman  numerals  that  appear  beside  the  positions  in  the  correct  blanks. 

i.  clerk  of  the  court 

ii.  judicial  clerk 

I Mi.  court  reporter 

iv.  assistant  sheriff 

v.  bailiff 

vi.  court  security  officer 
vn.  court  orderly 

vni.  Family  Court  counsellor 
be.  amicus  curiae 

x.  commissioner  for  oaths 

xi.  notary  public 

xii.  justice  of  the  peace 

I 
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a.  records  court  proceedings 

b.  maintains  courtroom  security 

c.  helps  and  advises  people  in  Family  Court  cases 

d.  represents  children’s  interests  in  custody  cases 

e.  administers  oaths  and  issues  certain  deeds 

f.  is  responsible  for  the  administration  of  the  courts 

g.  assists  the  sheriff  and  assistant  sheriff 

h.  issues  search  warrants 

i.  assists  the  clerk  of  the  court 

j.  administers  oaths  and  affirmations 

k.  aids  the  court  sheriff 

l.  is  responsible  for  security  in  a civil  court 

Section3:  Activity  3 

1 . From  watching  the  news  on  TV  or  listening  to  the  radio  or  by  reading  the  newspaper,  find  a 
recent  example  of  a constitutional  matter  the  Supreme  Court  has  been  asked  to  hear.  Describe 
your  example. 

Answers  will  vary.  Did  you  have  trouble  finding  an  example? 

2.  Briefly  describe  the  types  of  cases  heard  by  the  Supreme  Court  of  Canada. 

The  Supreme  Court  of  Canada  hears  appeals  from  the  provincial  courts  of  appeal  and  from  the 
Federal  Court  of  Canada.  It  also  advises  the  government  on  the  constitutionality  of  proposed 
legislation. 

3.  Briefly  describe  the  types  of  cases  heard  by  the  Federal  Court  of  Canada. 

The  Federal  Court  of  Canada  hears  all  cases  where  patents  and  copyrights  are  concerned.  It 
also  hears  cases  where  the  federal  government  is  involved  and  acts  as  an  Admiralty  Court. 
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4. 


TVsw  an  outline  of  the  province  of  Alberta  and  then,  using  an  atlas,  make  a square  for  the  judicial 
centre  of  each  of  the  thirteen  judicial  districts  and  a circle  for  each  of  the  seven  circui 


communities  in  Alberta 


5.  Why  do  you  think  the  Court  of  Appeal  sits  only  in  Calgary  and  Edmonton? 

The  Court  of  Appeal  hears  only  select  cases  from  all  over  the  province.  More  centres  are 
unnecessary. 
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Section  3:  Activity  4 

1.  Write  down  three  examples  of  different  cases  that  can  be  tried  in  the  Provincial  Court  - Small 
Claims  Division. 

Answers  will  vary.  Three  examples  might  be 

• a debt  of  $500 

• wages  owing  for  past  work  valued  at  $800 

• a claim  for  damages  resulting  from  vandalism  totalling  $1050 

2.  Explain  why  someone  with  a small  claim  would  take  a case  to  Court  of  Queen’s  Bench  rather 
than  Provincial  Court. 

In  cases  taken  to  the  Court  of  Queen’s  Bench , there  is  the  chance  that  the  plaintiff  will  win  by 
default  if  the  defendant  does  not  show  up.  In  the  Provincial  Court  - Small  Claims  Division  this 
chance  does  not  exist. 

3.  Wills  are  probated  (proved  genuine)  in  the  Surrogate  Court.  Why  is  this  function  necessary? 

Forging  wills  would  be  an  easy  way  to  steal  large  sums  of  money.  The  Surrogate  Court  probates 
wills  to  ensure  that  the  wills  are , indeed,  genuine. 

4.  When  would  someone  bring  a case  to  the  Alberta  Court  of  Appeal? 

The  Alberta  Court  of  Appeal  hears  appeals  from  decisions  of  the  Court  of  Queen’ s Bench  and  the 
Surrogate  Court  in  civil  matters. 

5.  a.  Why  do  you  think  that  sometimes  lawyers  want  persons  under  the  age  of  eighteen  tried  in  the 

adult  court  system? 

People  convicted  of  offences  in  the  Youth  Division  of  the  Provincial  Court  receive  benefits 
not  available  to  those  convicted  in  the  adult  court  system,  including  lighter  sentences. 
Lawyers  sometimes  feel  that  the  Youth  Division  is  too  lenient  with  criminals. 

b.  Do  you  think  this  is  fair?  Explain  your  reasons. 

Answers  will  vary.  Can  you  defend  your  position? 
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6.  In  the  space  provided  after  each  situation,  write  the  name  of  the  court  in  which  each  of  the 
following  cases  would  be  tried. 

a.  Roy  Applcbaum,  thirteen  years  old,  is  accused  of  stealing  chocolate  bars  from  the  local 
grocery  store. 

Youth  Division  of  the  Provincial  Court 

b.  Chantal  Lajoie  sues  Moira  O’Rourke  to  recover  a debt  of  $85.00. 

Small  Claims  Division  of  the  Provincial  Court  (An  unlikely  possibility  is  the  Court  of  Queen’ s 
Bench.) 

c.  Two  nephews  are  contesting  the  provisions  in  their  deceased  aunt’s  will. 

Surrogate  Court 

d.  Ed  Chen  is  divorcing  his  wife  of  seventeen  years. 

Family  Division  of  the  Provincial  Court 

e.  Anders  Klassen  is  appealing  a decision  given  in  Small  Claims  Court. 

Court  of  Queen's  Bench 

Section  3:  Follow-up  Activities 
Extra  Help 

1 . Indicate  whether  each  of  the  following  statements  is  true  or  false  by  writing  the  letter  T or  F in 
the  space  provided. 

a.  The  most  important  right  guaranteed  to  each  Canadian  citizen  is  the  enjoyment  of  due 
process  of  law. 

b.  It  is  part  of  our  legal  tradition  that  every  person  must  be  assumed  guilty  until  proven 
innocent. 

c.  Every  law  restricts  the  freedom  of  the  individual  in  some  way. 

d.  All  judges  are  simply  agents  who  are  trying  to  carry  out  the  policies  of  the 
government  that  appointed  them. 

e.  The  constitution  is  not  necessarily  what  is  written  but,  in  effect,  what  the  judges  say 
the  words  mean. 

f.  Court  of  Queen’s  Bench  judges  are  appointed  by  the  lieutenant-govemor-in-council. 
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All  justices  of  the  peace  are  former  lawyers. 

Judgements  from  the  Supreme  Court  of  Canada  may  be  appealed  to  the  Federal  Court 
of  Canada. 

The  Federal  Court  of  Canada  also  acts  as  an  Admiralty  Court. 

A person  must  be  represented  by  a lawyer  when  taking  a case  to  Small  Claims  Court. 

An  appeal  from  the  decision  of  a Provincial  Court  judge  goes  to  a judge  of  the  Court 
of  Queen’s  Bench. 

Appeals  from  decisions  of  the  Court  of  Queen’s  Bench  in  civil  matters  are  taken  to 
the  Court  of  Appeal  of  Alberta. 

Appeals  from  decisions  of  the  Surrogate  Court  go  to  the  Court  of  Queen’s  Bench. 
Bailiffs  are  responsible  for  recording  court  proceedings. 

The  amicus  curiae  is  a court  official  whose  job  is  to  advise  and  help  people  in  Family 
Court  cases. 

A commissioner  for  oaths  may  issue  deeds  and  contracts. 

Fill  in  the  blanks  in  the  following  statements. 

a.  The  Supreme  Court  of  Canada  consists  of  nine  judges. 

b.  The  Federal  Court  of  Canada  hears  cases  in  which  patents  and  copyrights  are  concerned. 

c.  In  Alberta  there  are  twenty-three  Provincial  Court  base  points. 

d.  In  Alberta,  Provincial  Court  judges  may  try  civil  cases  where  the  amount  claimed  in  debt  or 
damages  does  not  exceed  $ 2000 . 

e.  The  Surrogate  Court  has  jurisdiction  over  wills  and  estates. 

f.  The  opinions  of  judges  must  be  founded  not  on  what  people  want,  but  rather  on  the  law. 

g.  A justice  of  the  peace  can  issue  warrants  and  summonses. 

h.  Court  orderlies  look  after  security  within  the  civil  court. 

i.  The  Supreme  Court  of  Canada  sits  in  the  city  of  Ottawa. 

j.  The  two  parts  of  the  Federal  Court  of  Canada  are  the  Appeal  Division  and  the  Trial  Division. 


m. 
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Enrichment 

Most  court  proceedings  are  open  to  the  public.  Find  out  when  and  where  trials  are  held  in  your 
community  and  make  a point  of  attending  a few.  You  can  learn  a lot,  and  you  just  may  find  it  to  be  a 
fascinating  experience.  Some  people  get  into  the  habit  of  attending  court  regularly.  Where  else  can 
you  see  true-life  drama  unfold  in  hill  public  view? 


Sections:  Assignment 

1 . a.  Explain  in  your  own  words  what  is  meant  by  the  expression  due  process  of  law. 

The  expression  due  process  of  law  means  that  people  are  guaranteed  freedom  from  arbitrary 
arrest  and  the  right  to  a fair  trial  The  police  must  have  good  reasons  to  make  arrests  and 
must  inform  those  arrested  of  this  reason.  People  accused  have  the  right  to  legal  assistance 
and  must  be  tried  within  a reasonable  time.  Strict  rules  govern  the  trial  and  the  whole 
proceeding  is  based  on  the  assumption  that  the  accused  is  innocent  until  proven  guilty. 

Accept  any  reasonable  presentation  of  the  preceding  ideas. 

b.  Why  cm  it  be  said  that  enjoyment  of  the  due  process  of  law  is  the  most  important  right 
guaranteed  to  each  Canadian  citizen? 

Answers  here  will  vary  somewhat.  Eventually,  this  is  the  most  important  right  guaranteed 
Canadian  citizens  because  without  it  we  would  be  absolutely  at  the  mercy  of  governmental 
authority.  All  other  rights  (e.g., freedom  of  speech  or  assembly ) would  be  meaningless  if 
people  could  be  arrested  arbitrarily  and  detained  in  prison  indefinitely. 

2.  In  the  space  provided  on  the  response  page  write  the  name  of  the  court  in  which  each  of  the 
following  cases  would  be  tried. 

a.  Leona  Franchuck  has  instituted  divorce  proceedings  against  her  husband. 

Family  Division  of  the  Provincial  Court 

b.  lean  LeBlanc  sues  the  Pioneer  Construction  Company  for  damages  amounting  to  $1500 
claiming  that  defective  construction  of  the  cellar  stairs  caused  him  to  fall  and  break  a leg. 

Small  Claims  Division  of  the  Provincial  Court  or  Court  of  Queen’s  Bench 

c.  Nora  Schlosser,  age  fifteen,  is  accused  of  shoplifting. 

Youth  Division  of  the  Provincial  Court 
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d.  Gregory  Amos  applies  for  a patent  on  a machine  that  he  invented.  His  application  is  refused 

on  the  grounds  that  it  is  merely  an  improvement  on  a type  already  patented.  He  challenges 

this  decision  in  court. 

Federal  Court 

e.  Sophia  Valdez  sues  Gordon  Armitage  to  recover  a debt  of  $192.75. 

probably  Small  Claims  Division  of  the  Provincial  Court;  perhaps  Court  of  Queen’ s Bench 

f.  The  estate  of  the  late  Stanley  Wojtowicz  is  to  be  distributed  to  his  heirs. 

Surrogate  Court 

g.  Richard  Malone  appeals  his  conviction  in  Provincial  Court  on  a careless  driving  charge. 

Court  of  Queen’s  Bench 

h.  Kim  Cheng  takes  the  Department  of  National  Revenue  to  court  over  her  income-tax 

assessment. 

Federal  Court 

3.  In  your  own  words  describe  the  duties  of  two  of  the  following  court  personnel: 

• judicial  clerk 

• assistant  sheriff 

• Family  Court  counsellor 

Students  are  to  describe  the  duties  of  two  of  the  following  in  their  own  words. 

Here  is  what  the  Student  Manual  says  about  each: 

• Judicial  clerk  - The  judicial  or  court  clerks  are  officers  of  the  court  who  assist  the 
administrator  in  the  administration  of  the  courts.  Their  duties  vary  according  to  the  level 
of  court  in  which  they  function.  Generally,  they  have  some  clerical  duties,  some 
administrative  duties,  and  some  courtroom  duties.  In  the  courtroom  they  call  the  court  to 
order,  read  the  charges,  record  the  pleas  (in  criminal  matters),  swear  in  witnesses,  record 
the  judge’s  findings,  and  assist  the  presiding  judge,  if  required. 

The  other  court  duties  of  the  judicial  clerks  are  quite  varied.  Their  counter  duties  include 
the  examination  of  documents  related  to  court  proceedings  before  they  are  filed  with  the 
court.  For  example,  in  the  office  of  the  Small  Claims  Court,  the  judicial  clerk  will  look 
over,  and  even  help  to  correct,  summonses  before  they  can  be  filed.  The  clerk  is  also 
responsible  for  correctly  numbering,  dating,  and  filing  the  documents  which  become  part  of 
the  court  record.  There  is  a fee  for  filing  documents  with  the  court  and  the  clerk  is 
responsible  for  collecting  these  fees.  The  clerk  also  receives  payments  of  claims  and 
judgements.  In  general,  judicial  clerks  in  their  counter  duties  assist  the  public  by  providing 
information  related  to  any  court  proceedings  in  which  the  individuals  are  involved. 
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Office  duties  of  the  judicial  clerk  include  typing,  filing,  preparation  of  files  for  court 
sittings,  answering  telephone  enquiries,  and  compiling  court-related  statistics. 

• Assistant  sheriff - The  court  administrator  is  also  the  sheriff,  but  in  practice  most  of  the 
sheriffs  responsibilities  are  carried  out  by  the  assistant  sheriff  and  supporting  officers. 
The  major  responsibilities  of  the  sheriff  include 

- obeying  and  enforcing  orders  of  the  court  with  respect  to  arrest  and  imprisonment 

- seizing  goods  and  monies 

- keeping  safe  custody  of  anything  seized 

- controlling  the  development  and  attendance  of  juries 

- supervising  the  distribution  of  monies  paid  into  court 

- authorizing  the  sale  of  seized  chattels 

- ensuring  the  protection  of  creditors’  and  debtors’  rights 

In  addition  to  these  functions,  the  sheriff  also  has  certain  administrative  duties  associated 
with  the  court  proceedings. 

• Family  Court  counsellor  - The  Family  Court  Counsellor  Service  is  provided  by  Alberta 
Social  Services  and  Community  Health.  This  is  a support  service  of  the  Family  Court  and 
acts  on  referrals  by  judges  of  the  court,  or  on  requests  from  individuals  who  require 
information,  assistance,  or  advice.  For  example,  a counsellor  may  be  asked  by  the  court  to 
conduct  interviews  at  school  and  at  home  to  report  on  conditions  in  the  case  of  child 
custody  or  access  disputes.  As  well,  anyone  may  make  an  appointment  to  see  a counsellor 
regarding  rights  and  alternatives  in  family-legal  situations.  There  is  no  requirement  that  a 
person  be  referred  or  that  they  be  involved  in  the  court  process  to  use  the  services  of  the 
counsellors. 

Don’t  expect  students  to  include  all  the  preceding  information.  Just  ensure  they  understand  the 
functions  of  the  personnel  they’re  describing. 
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Section  4:  The  Courts  at  Work 


Key  Concepts: 

• criminal  procedure 

• civil  procedure 

• remedies 

- injunctions 

- specific  performance 

- replevin 

- damages 

• types  of  damages 

• summary  conviction  offences 

• indictable  offences 


Teaching  Suggestions 

Here  are  some  ideas  for  motivational  activities  that  could  be  carried  out  with  a class. 

• Attend  trials  at  your  local  courthouse.  Follow  up  with  classroom  discussions. 

• Invite  a lawyer  to  address  your  students.  If  possible,  arrange  for  students  to  witness  a 
trial;  then  speak  to  one  of  the  lawyers  after  the  trial  to  discuss  what  occurred. 

• Keep  display  boards  of  articles  dealing  with  actual  trials.  When  appropriate,  use 
newspaper  or  magazine  articles  as  the  basis  of  discussions  or  further  research. 

• Stage  mock  trials.  These  trials  should  be  preceded  by  a good  deal  of  research  and 
preparation.  Try  to  make  your  trials  as  authentic  as  possible. 

• Show  your  class  the  two  videotapes  recommended  in  the  Enrichment  activity.  These 
are  tapes  1 and  3 of  the  ACCESS  series  The  Criminal  Justice  System.  The  titles  are 

- Introduction 

- The  Role  of  the  Crown  Prosecutor 

These  tapes  may  be  available  from  your  regional  library. 

If  you  can  acquire  the  tapes,  use  them  as  the  basis  of  class  discussions  on  the 
development  of  our  legal  system  and  the  way  that  system  functions  in  the  case  of  a 
criminal  trial. 
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Section  4:  Activity  1 

Clearly  explain  the  difference  between  a civil  wrong  and  a criminal  wrong. 

A civil  wrong  is  an  offence  for  which  one  private  citizen  ( the  plaintiff)  can  take  another  private  citizen 
(the  defendant)  to  court  in  an  attempt  to  obtain  compensation. 

A criminal  wrong  is  an  offence  against  the  state.  The  state  authorities  will  prosecute  the  accused 
offender. 


Section  4:  Activity  2 

1 . Who  brings  a civil  wrongdoer  to  court? 

A private  citizen , the  plaintiff,  brings  a civil  wrongdoer  to  court. 

2.  Why  is  it  advisable  to  see  a lawyer  first? 

It  is  advisable  to  see  a lawyer  in  order  to  get  sound  advice  on  your  legal  rights  and  duties  and  on 
what  steps  should  be  taken  to  enforce  or  defend  a claim. 

3.  Why  would  it  be  better  to  settle  out  of  court? 

If  a settlement  is  reached  out  of  court,  court  costs  are  avoided. 

4.  Arrange  in  their  proper  order  the  following  steps  in  a legal  action  by  putting  the  correct  number  in 
the  blanks. 

? a.  The  plaintiff  files  a statement  of  claim. 

6 b.  An  examination  for  discovery  is  conducted. 

l c.  The  clerk  of  the  court  issues  a writ  of  summons. 

d.  The  case  is  appealed. 

3 e.  The  defendant  files  a detailed  defence. 

- f.  The  plaintiff  files  a defence  to  the  defendant’s  counterclaim. 


— — g.  The  defendant  files  a counterclaim. 
7 h.  Judgement  is  given. 
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Section  4:  Activity  3 

1.  Match  the  definitions  on  the  left  with  the  remedies  on  the  right  by  putting  the  correct  Roman 
numeral  from  the  right-hand  column  in  the  spaces  in  the  left-hand  column. 


III 

a. 

a remedy  whereby  the  defendant  must  return 
property  to  the  plaintiff 

i. 

injunction 

vii 

ii. 

specific  performance 

b. 

a negligible  amount  of  money  awarded  a plaintiff 

iii. 

replevin 

i 

c. 

a court  order  requiring  a party  in  a court  action  to 
stop  doing  something 

iv. 

special  damages 

V 

d. 

money  awarded  a plaintiff  for  pain  and  suffering 

V. 

general  damages 

ii 

e. 

a remedy  whereby  a defendant  is  required  to 
perform  an  action 

vi. 

punitive  damages 

vi 

vii. 

nominal  damages 

f. 

money  awarded  a plaintiff  in  order  to  punish  the 
defendant 

iv 

g- 

money  awarded  a plaintiff  for  out-of-pocket 
expenses 

2.  Briefly  describe  one  type  of  insurance  system  available  to  Albertans  to  compensate  them  for 
injuries  suffered. 

Answers  will  vary.  You  should  clearly  explain  one  of  the  following: 

• private  insurance 

• Motor  Vehicle  Claims  Fund 

• Crimes  Compensation  Board 

• Workers’  Compensation  Board 

Section  4:  Activity  4 

1 . Briefly  define  the  following  terms: 

a.  demand  for  discovery:  a demand  made  by  either  party  to  a case  to  see  the  documents  that 
may  be  introduced  in  evidence  at  the  trial 

b.  examination  for  discovery:  the  cross-examination  of  each  party  by  the  opposing  party’s 
lawyer 

c.  pleadings:  the  exchange  of  legal  documents  between  the  plaintiff  and  the  defendant 
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d.  statement  of  claim:  a document  that  states  in  detail  the  circumstances  on  which  the  claim  is 
based  and  explains  how  the  plaintiff  has  arrived  at  the  money  figure  asked  for 

e.  summary  conviction  offence:  a less  serious  offence 

f.  summons:  a written  court  order  requiring  the  accused  to  appear  at  a specified  time  and 
place  to  answer  the  charge  stated  in  the  summons 

g.  writ  of  summons:  a document  addressed  to  the  defendant  stating  the  names  of  the  parties  to 
a case  and  outlining  the  nature  of  the  plaintiff  s claim 

h.  indictable  offence:  a more  serious  offence 

2.  What  two  things  may  be  appealed  in  a criminal  case? 

The  two  things  that  may  be  appealed  are 

• the  conviction  itself  (The  accused  maintains  that  he  or  she  was  mistakenly  convicted.) 

• the  sentence  (The  accused  agrees  that  the  conviction  is  just,  but  maintains  that  the  sentence 
is  unfair.) 

• the  sentence  (The  accused  agrees  that  the  conviction  is  just,  but  maintains  that  the  sentence 
is  unfair.) 

• the  sentence  (The  accused  agrees  that  the  conviction  is  just,  but  maintains  that  the  sentence 
is  unfair.) 

• the  sentence  (The  accused  agrees  that  the  conviction  is  just,  but  maintains  that  the  sentence 
is  unfair.) 

3.  What  might  influence  a judge  to  postpone  a sentence? 

Judges  may  postpone  sentences  until  they  have  received  reports  from  probation  officers.  Things 
like  the  offender's  background  and  family  situation  may  be  taken  into  account.  Also,  in  difficult 
cases  judges  may  just  want  time  to  think  and  consult  legal  authorities. 

4.  In  what  way  cm  it  be  said  that  the  appeal  process  favours  wealthy  people? 

Appealing  cases  costs  money.  Those  who  can  afford  it  can  appeal  their  convictions  more 
extensively  than  other  people,  perhaps  postponing  their  sentences  for  a matter  of  years. 
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Section  4:  Follow-up  Activities 

Extra  Help 

Now  fill  in  the  blanks  in  the  following  sentences. 

1.  Sometimes  the  same  wrong  is  subject  to  both  civil  and  criminal  proceedings. 

2.  Under  civil  law,  the  person  who  has  suffered  gets  a definite  benefit  from  the  law,  or  at  least 
avoids  a loss. 

3.  The  police  must  give  an  arrested  person  the  opportunity  to  contact  a lawyer. 

4.  Generally  speaking,  persons  have  the  right  to  remain  silent  when  being  questioned  by  the  police. 

5.  It  is  possible  to  appeal  the  sentence  imposed  by  the  court  rather  than  the  verdict  itself. 

6.  In  Alberta  a jury  in  civil  cases  is  composed  of  six  members. 

7.  Prospective  members  of  a jury  may  be  challenged  on  the  grounds  that  they  are  prejudiced. 

8.  The  person  who  initiates  a civil  action  is  called  the  plaintiff  and  the  defending  party  is  called  the 
defendant. 

9.  In  a civil  case  the  parties  may  agree  to  settle  out  of  court  and  withdraw  the  suit. 

10.  In  a criminal  case  the  punishment  is  not  directly  or  mainly  beneficial  to  the  person  injured  or 
suffering  a loss. 

11.  The  exchange  of  documents  between  the  plaintiff  and  the  defendant  is  called  pleadings. 

12.  The  writ  of  summons  is  addressed  to  the  defendant. 

13.  A judge  may  grant  an  adjournment  because  more  time  is  needed  to  prepare  arguments. 

14.  If  a defendant  is  ordered  by  the  court  to  carry  out  an  action,  this  remedy  is  known  as  specific 
performance. 

15.  Out-of-pocket  expenses  paid  to  a successful  litigant  are  called  special  damages. 

16.  A court  order  prohibiting  a litigant  from  doing  something  until  the  court  decides  who  is  in  the 
right  is  called  an  interim  injunction. 

17.  Damages  awarded  to  punish  a wrongdoer  in  a civil  action  are  called  punitive  damages. 

18.  A person  injured  by  an  uninsured  automobile  may  be  compensated  by  the  Motor  Vehicle  Claims 
Fund. 
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Enrichment 

1.  Now  that  you  have  a fuller  understanding  of  how  both  civil  and  criminal  courts  function,  sit  in  on 
a few  more  trials  if  you  can.  Try  to  watch  a variety  of  cases  and  pay  close  attention  to  the 
proceedings. 

Another  good  idea  is  to  keep  an  eye  open  for  the  coverage  of  court  cases  in  magazines  and 
newspapers.  Try  to  leam  as  much  as  you  can  about  what  goes  on  at  important  trials.  How  does 
the  reality  of  courtroom  procedures  differ  from  what  you  watch  on  television? 

2.  ACCESS  has  produced  a series  of  videotapes  entitled  The  Criminal  Justice  System . This  series 
examines  the  police  and  court  systems  as  they  function  in  Alberta. 

Several  tapes  in  this  series  relate  closely  to  the  work  you’ve  done  in  this  module  - offering  some 
review  and  providing  a good  glimpse  of  how  the  system  actually  functions.  The  two  videotapes 
that  are  most  closely  related  are 

• #1  - Introduction 

• #3  - The  Role  of  the  Crown  Prosecutor 

If  you  can  obtain  copies  of  these  two  videotapes  (see  your  learning  facilitator  or  contact  the 
Alberta  Distance  Learning  Centre),  watch  each  one  a couple  of  times.  When  watching  the 
Introduction , pay  especially  close  attention  to  the  material  on  the  historical  development  of  our 
legal  system  and  on  Alberta’s  court  system.  When  watching  The  Role  of  the  Crown  Prosecutor , 
look  closely  at  how  the  court  system  actually  functions  in  a criminal  trial. 

N.B.  This  series  was  produced  before  the  Constitution  Act , 1982  gave  Canada  the  Canadian 
Charter  of  Rights  and  Freedoms.  The  videotape’s  assertion,  then,  that  Canada  has  no 
constitutional  bill  of  rights  is  no  longer  accurate. 

Section  4:  Assignment 

1.  Examine  the  following  statements.  In  the  space  provided  on  the  response  page,  write  (1)  if  a 
statement  refers  to  a civil  case  or  (2)  if  it  refers  to  a criminal  case.  If  a statement  does  not  give 
sufficient  information  to  enable  you  to  decide  whether  it  refers  to  a civil  or  a criminal  case,  write 
a (3)  in  the  space  provided. 

a.  The  person  who  has  suffered  gets  a definite  benefit  from  the  law,  or  at  least  avoids  a loss. 

(1) 

b.  It  is  an  offence  against  the  security  of  the  state. 

(2) 
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c.  After  the  judge  has  heard  the  case,  a decision  must  be  given. 

(3) 

d.  The  police  must  permit  arrested  persons  to  talk  to  their  lawyers. 

(2) 

e.  A preliminary  hearing  is  presided  over  by  a special  examiner  and  is  held  to  ascertain  as  fully 
as  possible  the  facts  of  the  case. 

(2) 

f.  The  parties  may  agree  to  settle  out  of  court  and  withdraw  the  case. 

(1) 

g.  The  punishment  is  not  directly  or  mainly  beneficial  to  the  person  injured. 

(2) 

h.  Either  the  plaintiff  or  the  defendant  may  demand  to  see  the  documents  which  may  be 
introduced  as  evidence  at  the  trial. 

( 1 ) 

i.  When  the  judge  enters  the  courtroom,  those  present  rise  until  the  judge  is  seated. 

(3) 

j.  One  of  the  advantages  of  settling  out  of  court  is  the  avoiding  of  court  costs. 

(1) 

k.  It  is  useful  to  a court  to  know  how  other  courts  have  dealt  with  cases  of  a like  nature. 

(3) 

l.  A writ  of  summons  outlining  the  plaintiffs  case  is  addressed  to  the  defendant 
(1) 
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2.  You  are  the  judge  in  a civil  action  involving  a tort.  The  plaintiff  - Mr.  Gauthier  - claims  that  the 
defendant  - Ms.  Gilbertson  - deliberately  drove  her  car  across  his  lawn  - a comer  lot  - tearing  up 
the  grass,  destroying  a prize-winning  flowerbed,  breaking  an  assortment  of  lawn  decorations,  and 
smashing  through  a picket  fence.  When  he  approached  the  defendant  immediately  after  the 
incident,  Mr.  Gauthier  claims  that  she  got  out  of  her  car,  verbally  abused  him,  slapped  him,  and 
made  threats  to  the  effect  that  he  would  regret  it  if  he  prosecuted  her. 

The  plaintiff  claims  that  as  a result  of  this  incident  he  has  suffered  not  only  financial  loss  but  also 
a good  deal  of  mental  anguish  and  many  sleepless  nights. 

As  the  judge  in  this  case  you  decide  in  favour  of  the  plaintiff.  You  are  convinced  of  the  truth  of 
his  claims  and  have  noted  a hostile,  unremorseful,  and  arrogant  attitude  on  the  part  of  the 
defendant. 

In  a paragraph  explain  what  sorts  of  damages  you  are  awarding  the  plaintiff  and  why.  Don’t 
worry  about  amounts,  but  be  sure  to  explain  your  reasons  clearly. 

Students  are  to  explain  the  sorts  of  damages  they  would  award  the  plaintiff  in  the  case  described. 
Note  that  an  amount  of  money  has  not  been  asked  for. 

Answers  will  vary  somewhat;  mark  principally  for  explanations.  What  follows  is  a possible 
answer. 

• special  damages 

These  would  be  awarded  to  compensate  the  plaintiff  for  his  damaged  property. 

• general  damages 

These  should  be  awarded  to  compensate  the  plaintiff  for  his  mental  anguish.  Some  students 
may  decide  not  to  award  general  damages  on  the  grounds  that  the  incident  was  not  terribly 
serious  or  unduly  stressful  despite  the  plaintiffs  claim. 

• punitive  damages 

These  might  be  awarded  to  punish  the  defendant  for  her  arrogant  attitude. 
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3.  In  Canada  criminal  offences  are  of  two  sorts:  summary  conviction  offences  and  indictable 

offences.  Explain  this  distinction  and  briefly  describe  how  trial  procedures  vary  between  the  two 
types  of  offences. 

Summary  conviction  offences  are  less  serious  offences . Indictable  offences  are  more  serious 
crimes. 

Those  accused  of  having  committed  a summary  conviction  offence  generally  receive  a summary 
(quick)  trial  before  a Provincial  Court  judge.  Such  a trial  is  comparatively  short  and  simple , and 
sentences  generally  consist  of  fines  andJor  imprisonment. 

People  accused  of  indictable  offences  are  put  through  a more  complex  process.  In  the  case  of 
less  serious  indictable  offences , an  accused  may  have  a choice  of  a quick  trial  or  the  full 
procedure.  More  serious  offences  always  entail  the  full  procedure. 

If  the  full  court  process  is  necessary , an  accused  must  go  through  a preliminary  hearing  to 
determine  if  a trial  is  justified.  If  it  is  decided  that  this  is  the  case,  the  accused  is  next  committed 
to  stand  trial.  This  may  be  before  a judge  alone  or  a judge  and  jury.  If  an  accused  is  found 
guilty,  the  judge  passes  verdict. 

Students  may  go  into  more  detail  in  their  answers,  but  the  preceding  summary  covers  what  is 
essential. 
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Module  2 - The  Law  of  Contracts:  Overview 

Module  2 looks  at  contract  law  - what  constitutes  a legal  contract,  who  can  make  one,  how  a breach 
of  contract  occurs,  and  so  on. 


The  Law  of  Contracts 

Section  1 : The  Nature  of  Contracts 

► Section  2:  Consideration  and  Legal 

\ Capacity 

\ Section  3:  Illegal  Contracts,  Discharge, 
■P""  and  Breach  of  Contract 

Section  4:  Negotiable  Instruments 

Evaluation 

The  evaluation  of  this  module  will  be  based  on  five  assignments. 


Section  1 Assignment 

20% 

Section  2 Assignment 

20% 

Section  3 Assignment 

22% 

Section  4 Assignment 

12% 

Final  Module  Assignment 

26% 

TOTAL 

100% 
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Section  1:  The  Nature  of  Contracts 


Key  Concepts: 

• contract 

• simple  contract 

• specialty  contract 

• valid  contract 

• duress 

• undue  influence 

• misrepresentation 

• fraud 

• offer  and  acceptance 

• seal 

• Statute  of  Frauds 


Section  1 provides  a general  introduction  to  contract  law.  It  examines  the  nature,  elements,  and  types 
of  legal  contracts. 


Teaching  Suggestions 

In  a subject  like  contract  law,  with  its  potential  for  seeming  dry  to  students  and  removed  from 
their  lives,  it’s  important  to  try  constantly  to  relate  the  material  to  the  students’  own 
experiences.  Throughout  the  four  sections  of  Module  2 try  to  emphasize  the  sorts  of 
contractual  situations  in  which  students  may  have  already  found  themselves  or  in  which  they 
are  likely  soon  to  be  involved.  Encourage  students  to  discuss  their  own  experiences  and 
concerns. 

Throughout  Module  2 use  has  been  made  of  examples  of  contractual  situations.  The  more 
examples  students  examine  the  better,  so  if  possible  introduce  others.  If  you  can,  set 
situations  up  as  problems  for  class  discussions.  Have  students  role  play  the  parts  of  lawyers 
and  judges  in  arguing  and  deciding  individual  cases.  Have  students  create  their  own  cases. 

The  ACCESS  videotape  production  entitled  Business  Concepts  Series:  Contract  Law  is  a 
series  of  short  (roughly  five  minutes  each)  animated  videos  reviewing  the  basics  of  contract 
law.  Different  tapes  in  the  series  are  recommended  in  the  Enrichment  activities  in  Sections  1, 
2,  and  3 of  Module  2,  but  you  may  wish  to  use  these  videotapes  differently  in  your  class. 
They  are  available  from  ACCESS  and  should  be  obtainable  from  your  local  media  centre. 

The  ACCESS  catalogue  number  of  this  series  is  VC302901-08. 
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Section  1 : Activity  1 

1.  The  law  recognizes  two  kinds  of  contracts.  What  are  they? 

The  wo  types  of  contracts  are 

• simple  contracts 

• specialty  contracts 

2.  The  term  simple  contract  includes  contracts  whether  they  be  written,  oral , or  implied. 

3.  Give  two  of  your  own  examples  of  an  implied  contract. 

Answers  will  vary.  Implied  contracts  usually  occur  in  frequently  repeated  situations  such  as 
paying  bus  fare,  buying  merchandise,  and  so  on. 

4.  In  the  left  column,  list  the  four  things  a written  contract  must  show.  In  the  right  column,  present 
the  information  for  each  requirement  that  appears  in  the  sample  written  contract  that  appeared 
earlier  in  this  activity  (the  agreement  to  paint  the  grocery  store). 

a.  the  names  of  the  parties  • Judy  Feldman 

• Henry  Rankin 

b.  the  subject  matter  of  the  contract  • cleaning  and  painting  a grocery  store 

c.  the  terms  of  the  contract  • Feldman  agrees  to  paint  and  clean  the  exterior, 

applying  one  coat  of  paint.  Rankin  will  supply 
materials.  The  job  is  to  be  done  by 
September  1,  19 . 

d.  the  price  or  consideration  each  party  is  to  pay  • Rankin  is  to  pay  $500. 

• Feldman  is  to  do  the  work. 

5.  Relate  two  reasons  why  a written  contract  is  better  than  an  oral  one. 

Answers  should  refer  to  two  of  the  following: 

• The  parties  are  likely  to  consider  all  the  terms  more  carefully  if  they  are  put  in  writing. 

• It  prevents  honest  misunderstandings. 

• There  can  be  no  argument  later  on  as  to  the  terms  or  how  the  parties  understood  them. 

• If  it  should  become  necessary  to  take  the  case  to  court,  it  is  much  easier  to  prove  the  case 
with  a written  agreement. 
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6.  Uncle  Sigmund  wrote  a letter  to  Jenny  and  promised  her  a new  Rolls  Royce  when  she  got 
married.  When  Jenny  married,  Uncle  Sigmund  did  not  give  her  the  car.  She  went  to  see  a 
lawyer.  What  do  you  think  was  the  outcome  of  this  consultation?  Be  sure  to  explain  your 
answer. 

There  was  no  contract.  Uncle  Sigmund  simply  made  a promise;  there  was  no  consideration  on 
Jenny's  part  Had  the  promise  been  made  under  seal,  however,  it  would  have  been  enforceable. 


Section  1 : Activity  2 

1 . Assume  the  following  advertisement  appears  in  the  local  paper: 

For  sale:  1982  Mustang,  air,  stereo,  cassette,  power  windows,  power  steering,  cruise  control.  Asking  $4000.  Call 
John -999-9999. 


How  could  you  turn  this  ad  into  a valid  contract  between  you  and  the  party  named  in  the  ad? 

To  turn  this  ad  into  a valid  contract  the  following  conditions  must  be  met: 

• You  would  have  to  make  a serious  offer  which  the  seller  - John  - would  have  to  accept 
exactly  as  it  is. 

• There  must  be  consideration. 

• Both  you  and  John  must  be  legally  competent. 

• Both  you  and  John  must  give  your  genuine  consent  to  the  contract.  There  must  be  no 
threats,  fraud,  undue  influence,  duress,  or  misrepresentations. 

• The  deal  must  be  lawful;  e.g.,  the  car  must  really  belong  to  John. 

2.  Pradeesh’s  stockbroker  offered  to  sell  him  500  shares  in  Company  ABC  for  $10  each.  Pradeesh 
said  he’d  let  her  know.  Three  days  later  Pradeesh  phoned  his  stockbroker  and  told  her  he  wanted 
to  buy  the  shares.  The  stockbroker  told  him  it  was  too  late.  Pradeesh  was  upset.  Did  his 
acceptance  complete  a contract?  Explain  your  answer. 

Pradeesh  would  have  had  a reasonable  amount  of  time  to  accept  the  offer.  The  court  would  have 
to  determine  whether  the  three  days  he  waited  constituted  a reasonable  length  of  time.  Given  the 
speed  at  which  things  happen  in  the  stock  market,  Pradeesh ’s  delay  would  probably  be  deemed 
unreasonable. 
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3.  Mrs.  Lim  advertised  a reward  of  $25  to  anyone  who  found  her  missing  cat.  Martin  read  the 
advertisement,  realized  that  the  cat  had  been  lost  in  his  neighbourhood  and  went  out  to  search  for 
it  Luck  was  with  him;  he  found  the  cat  stuck  in  a tree.  Martin  rescued  the  cat  presented  it  to 
Mrs.  Lim,  and  demanded  his  reward.  Is  he  legally  entitled  to  it?  Explain  your  answer. 

Yes,  Martin  is  entitled  to  the  reward.  Mrs.  Lim  made  a public  offer.  Knowing  this,  Martin 
accepted  the  offer  when  he  returned  the  cat.  The  contract  is  binding. 

4.  Juanita  offered  to  sell  her  bicycle  to  Millie  for  $60.  Millie  wanted  the  bike  and  accepted  the  offer 
at  once,  on  condition  that  she  could  make  three  weekly  payments  of  $20.  Is  there  a valid 
contract?  Explain. 

No,  there  is  no  valid  contract  as  Millie’s  acceptance  does  not  precisely  match  Juanita’s  offer. 
What  Millie  has,  in  fact,  done  is  make  Juanita  a counteroffer. 

5.  Joan’s  boyfriend  insisted  he  would  leave  her  alone  and  pregnant  if  she  did  not  sell  him  her  sports 
car.  She  sold  him  the  car. 

Was  this  duress?  Explain  your  answer. 

The  courts  would  probably  not  interpret  this  as  duress  because  there  was  no  violence  or 
imprisonment  involved,  nor  any  threat  of  violence  or  imprisonment. 

6.  Miss  Burnside  was  living  with  a family  as  a nanny.  She  got  pregnant  and  gave  birth  to  a girl. 

The  family  she  was  with  consequently  talked  her  into  giving  up  the  baby  to  a relative  for 
adoption. 

• Case  A:  Miss  Burnside  changed  her  mind  three  days  after  the  contract  for  the  adoption 
was  signed. 

• Case  B:  Miss  Burnside  left  the  family  and  lived  abroad  for  nine  months,  then  changed  her 
mind. 

In  each  of  these  two  cases,  can  Miss  Burnside  have  the  contract  repudiated  because  of  undue 
influence?  Explain  your  answer. 

In  Case  A a court  would  probably  set  aside  the  contract  on  the  grounds  of  undue  influence, 
though  Miss  Burnside  would  have  to  prove  that  undue  influence  existed. 

In  Case  B,  because  Miss  Burnside  delayed  so  long  after  the  undue  influence  had  ceased  to  exist, 
the  court  would  probably  not  allow  her  to  repudiate  the  contract. 
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7.  Mohammed  advertised  his  car  as  a 1987  model,  based  on  information  given  him  by  the 
salesman  who  had  sold  him  the  car.  It  was  in  fact  a 1986  model.  After  Mohammed  sold  it,  the 
buyer  found  out  it  was  a 1986  product.  What  recourse  is  left  to  the  buyer? 

The  buyer  can  likely  void  the  contract  on  the  grounds  of  innocent  misrepresentation.  Then  it 
would  be  up  to  Mohammed  whether  or  not  to  bring  an  action  against  the  salesman  who  had 
sold  him  the  car. 

8.  What  are  the  five  elements  essential  to  a valid  contract? 

The  five  elements  are  as  follows: 

• There  must  be  a valid  offer  and  acceptance. 

• Consideration  must  be  present. 

• The  parties  to  the  agreement  must  be  legally  competent. 

• The  consent  of  the  parties  must  be  real  and  genuine. 

• The  purpose  of  the  agreement  must  be  lawful. 

9.  For  a charge  of  fraud  to  succeed,  what  conditions  must  be  met? 

The  conditions  are  as  follows: 

a.  There  must  have  been  a false  statement  of  material  fact.  It  must  have  misled  the  other 
party,  causing  that  party  to  act  on  it. 

b.  It  must  have  been  made  with  the  intention  of  deceiving  the  other  party.  It  must  have  been 
made  with  complete  disregard  of  the  truth,  that  is,  it  must  have  been  made  knowing  it  was 
not  true. 

c.  The  party  charging  fraud  must  have  suffered  loss  because  of  the  false  statement. 

10.  A contract  under  seal  does  not  need  consideration  to  be  legally  enforceable  because  the  seal 
indicates  that  care  and  thought  have  been  taken  when  the  parties  entered  into  the  agreement. 

1 1 . Fraud  is  an  offence  in  which  a false  statement  is  made,  either  deliberately  or  with  a reckless 
disregard  of  the  truth,  with  the  intention  of  deceiving  some  innocent  person  for  gain. 

12.  Generally,  an  advertisement  is  not  considered  to  be  an  offer,  although  it  can  be  under  certain 
conditions.  Give  one  example  of  your  own  illustrating  this  point. 

Answers  will  vary.  Examples  must  be  of  advertisements  in  which  all  the  terms  are  clearly  and 
precisely  set  out,  for  example,  advertisements  offering  a reward  for  the  doing  of  some  task. 
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13.  Note  two  ways  in  which  an  offer  may  be  terminated.  Illustrate  your  answers  by  giving  an 
example  for  each  type. 

Answers  will  vary.  An  offer  may  be  terminated  in  the  following  ways: 

• A specified  amount  of  time  elapses. 

• If  no  time  period  is  specified,  a “ reasonable  ” time  has  elapsed. 

• The  offeree  gives  a qualified  acceptance. 

• The  offeree  absolutely  rejects  the  offer. 

• The  offeror  revokes  the  offer  before  it  has  been  accepted. 

• Either  party  dies  or  becomes  insane. 

Examples  must  clearly  illustrate  two  of  these  situations. 


Section  1 : Activity  3 

Which  of  the  following  contracts  comes  under  the  Statute  of  Fraudsl  Answer  by  writing  Yes  or  No 
in  the  space  provided  to  the  left  of  each  example. 

1.  Norma  offers  a reward  of  $50  to  any  person  who  finds  and  returns  her  purse. 

2.  A minor  enters  into  a contract  to  deliver  some  papers  for  a company. 

JfejL  3.  Pasiuk  enters  into  a contract  to  buy  a quarter-section  of  land  from  Roth. 

L 4.  Adams,  who  operates  a warehouse,  agrees  to  store  goods  for  Feenstra  for  three  months. 
Xfs  5.  Rakowski  purchases  an  apartment  building  from  Reeve  for  $400  000. 

6.  Johnson  purchases  some  goods  from  Kelner  on  credit,  but  Kelner  refuses  to  deliver  the 
goods  until  Johnson  secures  a contract  of  guarantee  for  the  purchases. 

7.  Petit  agrees  to  guarantee  Johnson’s  credit  up  to  $500. 

Section  1 : Follow-up  Activities 

Extra  Help 

1.  Indicate  whether  each  of  the  following  statements  is  true  or  false  by  putting  T or  F in  the  space 
provided  to  the  left  of  each  example. 

—L a.  A binding  contract  cannot  exist  unless  it  is  in  writing. 

b.  Usually  no  part  of  a written  contract  can  be  changed  by  oral  words. 
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c.  A void  contract  is  one  that  can  be  cancelled  at  the  option  of  one  of  the  parties. 

d.  Consideration  must  be  present  in  all  contracts. 

e.  The  acceptance  of  a contract  must  correspond  exactly  with  the  offer. 

f.  In  Alberta  a minor  is  any  person  under  twenty-one  years  of  age. 

g.  The  court  will  not  protect  people  from  their  own  poor  judgement. 

h.  A plea  of  caveat  emptor  is  available  to  people  who  can  prove  that  they  were  mistaken 
about  the  nature  of  an  agreement. 

i.  Duress  consists  of  actual  or  threatened  violence  to  a contracting  party. 

j.  In  the  case  of  innocent  misrepresentation  the  contract  is  voidable  by  the  injured  party. 

k.  A defrauded  person  may  repudiate  the  contract  and  sue  the  party  guilty  of  deceit. 

l.  An  offer  may  be  withdrawn  any  time  before  it  is  accepted. 

m.  The  acceptance  of  an  offer  must  be  unconditional. 

n.  Silence  may  never  indicate  assent. 

o.  Once  the  offer  has  been  accepted,  it  is  too  late  for  the  person  making  the  offer  to 
revoke  it. 


2.  Place  the  correct  term  from  the  columns  that  follow  in  the  space  provided  to  the  left  of  each 
definition.  Do  not  use  a term  more  than  once.  There  are  more  terms  than  you  will  need. 

Terms 


caveat  emptor 
contract  of  guarantee 
fraudulent  misrepresentation 
an  illegal  contract 
an  implied  contract 
innocent  misrepresentation 
an  offer 
an  oral  contract 


counteroffer 
a specialty  contract 
an  unenforceable  contract 
a valid  contract 
a void  contract 
a voidable  contract 
a written  contract 


contract  of  guarantee 


a.  a promise  to  pay  for  the  debt  of  another  person  if 
the  other  person  does  not  pay 


fraudulent  misrepresentation 


b.  a false  statement  made  with  reckless  disregard  of 
the  truth  and  made  with  the  intention  of 
deceiving  some  innocent  person  for  gain 
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an  implied  contract 

c. 

a contract  made  by  the  conduct  of  the  parties 
although  no  words  have  been  spoken 

a void  contract 

d. 

a situation  in  which  there  is  no  contract  that  the 
courts  will  enforce 

an  unenforceable  contract 

e. 

a contract  that  is  valid  but  which  the  courts  will 
not  enforce  because  of  some  technical  defect 

caveat  emptor 

f. 

a Latin  term  which  means  “Let  the  buyer 
beware.” 

an  oral  contract 

g- 

a contract  that  may  be  impossible  to  enforce 
because  of  the  lack  of  proof  of  its  terms 

a valid  contract 

h. 

a binding  contract  that  the  law  will  enforce 

an  illegal  contract 

i. 

a contact  forbidden  by  law 

a specialty  contract 

j- 

a contract  that  must  be  in  writing  and  under  seal 

innocent  misrepresentation 

k. 

a false  statement  of  material  fact  made  in  the 
honest  belief  that  it  is  true  and  without  an 
intention  to  deceive  anyone 

a written  contract 

1. 

a contract  that  shows  the  terms  of  the  agreement 

a voidable  contract 

m. 

a contract  that  can  be  cancelled,  usually  at  the 
option  of  one  of  the  parties  to  the  contract 

Enrichment 

1 . It’s  often  difficult  to  determine  to  what  degree  a party  to  a contract  is  liable.  What  follows  is  a 
description  of  a case  that  actually  went  before  the  courts. 

A farmer  needed  tractor  lights  so  that  he  could  harvest  his  crop  at  night.  He  ordered  the 
lights  from  a local  store  at  their  usual  price.  When  he  placed  the  order,  the  farmer  told  the 
clerk  that  he  needed  the  lights  badly  - that  he'd  lose  his  crop  if  he  didn't  get  them  soon. 

The  clerk  promised  to  supply  the  lights  on  time;  however,  they  never  arrived.  The  farmer 
lost  his  crop  and  sued  the  store  for  the  amount  of  money  that  he  could  reasonably  have 
expected  his  crop  to  raise. 

You  are  the  judge  in  this  case.  In  whose  favour  would  you  have  decided  - for  the  plaintiff  (the 
farmer)  or  the  defendant  (the  store)?  Explain  your  reasons. 
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In  this  case  the  courts  decided  for  the  defendant,  holding  that  for  a contract  for  so  small  an 
amount  as  the  price  of  a set  of  headlights  a store  could  not  reasonably  be  held  liable  for  the  loss 
of  thousands  of  dollars. 

This  sort  of  situation  arises  frequently.  In  a similar  case  a man  sued  a telegraph  company  on  the 
grounds  that  a telegram  they’d  sent  for  him  went  astray,  costing  him  thousands  of  dollars  in  a 
lost  business  opportunity.  Again,  the  court  held  for  the  defendant.  The  court  ruled  that  the 
telegraph  company,  for  the  small  amount  it  charged  for  its  services,  could  not  reasonably  be  held 
responsible  for  the  collapse  of  a major  business  deal. 


Section  1 : Assignment 

1 . Gene  advertises  in  the  local  newspaper  that  he  will  pay  $20  to  any  person  who  will  return  his 
keys  which  have  been  lost.  Nan  finds  the  keys  and,  recognizing  them  as  Gene’s,  returns  them  to 
him  in  ignorance  of  the  offer.  Two  days  later  Nan  sees  the  reward  offer  and  claims  it.  Is  there  an 
enforceable  contract?  Explain  your  answer. 

No.  Nan  did  not  know  of  the  reward  at  the  time  she  returned  the  keys,  so  it  cannot  be  said  that 
she  accepted  the  offer. 

2.  Rudy  makes  an  offer  to  buy  Laslo’s  boat  for  $300  adding,  “If  I do  not  hear  from  you  within  one 
week,  I shall  consider  the  boat  to  be  mine  for  $300.”  Laslo  does  not  answer  within  the  allotted 
week.  It  there  a contract?  Explain  your  answer. 

No.  Laslo ’s  silence  after  receiving  the  offer  does  not  bind  him  to  pay.  Silence  may  indicate 
assent  only  if  both  parties  understand  and  agree  that  this  is  to  be  the  means  of  acceptance. 

3.  George  offers  to  sell  his  farm  to  Jeanne  for  $150  000.  Jeanne  refuses  to  accept  the  offer. 
However,  a week  later  she  changes  her  mind  and  tells  George  that  she  now  accepts.  Is  there  a 
contract?  Explain  your  answer. 

No.  Jeanne ’s  refusal  effectively  terminated  the  original  offer. 

4.  Arnold  offers  to  sell  his  stereo  to  Anna  for  $800.  Anna  replies  that  she  will  pay  only  $600. 
Arnold  refuses  to  sell  for  that  price,  whereupon  Anna  accepts  the  original  offer  for  $800.  Is  there 
a contract?  Explain. 

No.  Anna  made  a counteroffer,  which  effectively  terminated  the  original  offer. 

5.  Amy  offers  to  sell  her  stamp  collection  to  Emil  for  $2000.  Chris  overhears  the  offer  and 
immediately  accepts.  Is  there  a contract?  Explain  your  answer. 

No.  The  offer  was  not  made  to  Chris  and  so  he  is  in  no  position  to  accept  it. 
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6.  Clark  has  a piano  that  he  wishes  to  sell  and  he  knows  Rende  wants  to  buy  one.  He  writes  a 
letter  to  Rende  offering  her  the  piano  at  $800  and  stipulating  that  if  Rende  accepts  his  offer,  her 
acceptance  must  be  sent  by  registered  mail  only.  Rende  writes  Clark,  accepting  the  offer;  but  in 
order  to  save  money  she  does  not  register  the  letter  and  sends  it  by  regular  mail.  Is  there  a 
contract?  Give  your  reasons. 

No.  The  acceptance  must  be  made  exactly  in  the  manner  prescribed  or  the  offer  is  terminated. 

7.  Ducharaie  writes  Merrick  a letter  offering  to  sell  him  his  two-year-old  car  for  $7000.  Merrick 
receives  the  letter,  but  before  he  mails  his  acceptance,  Ducharme  suffers  a fatal  heart  attack  and 
dies.  Is  there  a contract?  Explain  your  answer. 

No.  An  offer  is  terminated  upon  the  death  of  one  of  the  parties  provided  no  acceptance  has 
been  tendered. 

8.  Mark  offers  to  sell  his  farm  to  Ramsgate  for  $100  000.  Ramsgate  replies  that  he  will  give  Mark 
$95  000  for  the  farm.  Is  there  a contract?  Explain  your  answer. 

No.  The  acceptance  does  not  correspond  to  the  offer.  Ramsgate  has,  in  effect,  made  a 
counteroffer. 

9.  Nola  meets  Warren  at  a party  and  in  the  course  of  their  conversation  discusses  a city  lot  that  she 
owns  and  wishes  to  sell.  Warren  tides  to  phone  Nola  about  the  lot  the  next  Monday  but  is  told 
she  is  out  of  town  and  will  not  be  back  for  a week.  Warren  then  writes  the  following  note, 
which  he  leaves  at  Nola’s  home. 

I will  buy  the  lot  you  described  to  me  at  the  party  last  Saturday  night. 

Warren  Malinkowski 

Nola  refuses  to  sell,  and  Warren  takes  the  matter  to  court.  Will  the  court  compel  Nola  to  sell 
this  lot  to  Warren?  Explain  your  answer. 

No.  A contract  for  the  sale  of  real  property  must  be  in  writing,  it  must  be  signed  by  both 
parties,  it  must  contain  a detailed  description  of  the  property,  and  the  consideration  must  be 
specified. 

10.  Manfred  offers  to  sell  Ms  motorcycle  for  $1500.  Sam  accepts  the  offer.  When  he  gets  home, 
Sam  decides  that  he  should  have  a mechanical  inspection  done,  so  he  asks  a mechanic  friend  to 
look  the  motorcycle  over.  The  mechanic  says  that  the  motorcycle  needs  work  and  is  worth  no 
more  than  $1000.  Sam  then  tells  Manfred  he’ll  give  Mm  only  $1000  for  the  motorcycle.  What 
is  Manfred’s  position?  Explain  your  answer. 

Manfred  and  Sam  had  created  a binding  contract  If  Sam  refuses  to  pay  the  $1500  that  he 
agreed  to  pay,  Manfred  can  commence  a legal  action  to  enforce  the  contract. 
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Section  2:  Consideration  and  Legal  Capacity 

Key  Concepts: 

• consideration 

- past 

- present 

- future 

• legal  capacity 

• contracts  of  guarantee 

• minors’  freedoms  and  liabilities 

This  section  examines  what  constitutes  legal  consideration  and  legal  capacity  to  make  contracts. 
Emphasis  is  put  on  minors’  freedoms  and  responsibilities. 


Teaching  Suggestions 

A good  part  of  Section  2 deals  with  the  rights  and  liabilities  of  minors  to  make  contracts. 

This  should  prove  relevant  and  interesting  to  students.  It  would  be  wise  to  place  an  emphasis 
on  this  material  and  to  supplement  it  if  possible.  It  would  be  a good  topic  for  a guest  speaker 
- probably  a lawyer  - and  for  a good  deal  of  classroom  discussion. 

Contracts  of  guarantee  should  also  interest  students  as  they  could  easily  find  themselves  in 
situations  where  their  parents  or  other  adults  have  to  guarantee  their  contractual  relations. 


Section  2:  Activity  1 

1 . Give  an  example  of  each  of  the  following  contracts: 

Examples  will  vary.  Here  is  a possible  answer  for  each: 

a.  goods  exchanged  for  goods 

Willa  agrees  to  give  Danielle  her  bike  in  exchange  for  Danielle’s  collection  of  videotapes. 

b.  goods  exchanged  for  money 

Louis  agrees  to  pay  Dora  $50  for  Dora’s  hockey-card  collection. 

c.  money  exchanged  for  services 

Irene  agrees  to  pay  Orville  $300  to  overhaul  her  car’s  engine. 
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d.  goods  exchanged  for  a promise  not  to  do  something 

Mrs.  Koenig  agrees  to  give  her  son  a car  if  he  promises  never  to  drink  and  drive. 

2.  Explain  consideration  in  your  own  words. 

Wordings  will  vary.  Consideration  is  whatever  individuals  get  in  return  for  what  they  give  up 
when  making  a contract. 

3.  Why  do  the  courts  not  generally  consider  whether  consideration  is  adequate? 

The  courts  don ’t  consider  it  their  business  to  make  bargains  for  people. 


Section  2:  Activity  2 

1 . Explain  what  the  term  present  consideration  means. 

Wordings  will  vary.  Present  consideration  occurs  when  the  parties  to  a contract  perform  their 
parts  at  the  time  the  contract  is  made. 

2.  Now  explain  future  consideration. 

Wordings  will  vary.  Future  consideration  occurs  when  the  parties  to  a contract  promise  to  do 
something  in  the  future. 

3.  What  is  a gratuitous  promise? 

Wordings  will  vary.  A gratuitous  promise  is  a promise  made  without  consideration. 

4.  A promise  to  do  something  in  return  for  past  benefits  already  received  is  said  to  be  given  for  past 
consideration  and  is  not  legally  enforceable.  Why  is  this? 

If  the  consideration  has  already  been  given  when  the  contract  is  made,  there  is  really  no  benefit 
in  the  contract  to  the  party  receiving  it.  Therefore  there  is  said  to  be  no  real  consideration  given 
that  party. 

5.  Why  is  a pledge  to  a charity  usually  held  to  be  an  enforceable  promise? 

In  the  case  of  charitable  donations  the  courts  state  that  consideration  lies  in  the  benefit  to  the 
community. 


Law  20 


13 


Learning  Facilitator’s  Manual 


Module  2 


Section  2:  Activity  3 

Eugene  and  Joseph  go  into  Tieu’s  store  and  Joseph  says  to  Tieu,  “If  you  will  let  Eugene  have  a suit  of 
clothes,  I will  pay  for  it  at  the  end  of  the  month.”  Thereupon  Tieu  gives  a suit  to  Eugene.  Has  Joseph 
entered  into  a contract  of  guarantee?  Explain  your  answer. 

No,  Joseph  has  entered  into  a contract  of  indemnity.  He  has  verbally  agreed  to  take  the  responsibility 
for  the  debt  Eugene  wishes  to  incur.  In  fact,  as  far  as  Tieu  is  concerned,  Joseph  has  bought  the  suit. 


Section  2:  Activity  4 

1 . What  kinds  of  items  would  not  be  considered  necessaries  (or  would  be  classed  as  luxuries)  for  a 
minor?  Give  three  examples. 

Examples  will  vary.  Here  are  some  ideas: 

• stereo 

• books 

• jewellery 

• tapes 

• sports  equipment 

2.  What  would  you  consider  to  be  the  necessaries  for  a minor? 

Answers  will  vary.  Clearly  food,  clothing,  and  shelter  are  necessaries,  but  up  to  what  point?  Are 
designer  clothes  necessaries?  Junk  food?  Expensive  accommodations?  Is  a vehicle  a necessary 
possession?  Would  it  depend  on  the  minor’s  situation? 

3.  Suggest  a reason  for  the  courts  to  regard  contracts  concerning  necessaries  valid  and  enforceable 
even  when  one  party  is  a minor. 

Answers  will  vary.  The  reason  is  essentially  that  vendors  will  be  reluctant  to  make  contracts  with 
minors  if  they  know  the  contracts  are  unenforceable.  If  contracts  for  necessaries  were 
unenforceable,  minors  might  find  themselves  unable  to  buy  food,  clothing,  and  shelter.  The  rule 
exists,  therefore,  to  protect  minors. 

4.  The  majority  of  contracts  entered  into  by  minors  fall  into  the  voidable  class.  These  are  contracts 
where  one  of  the  parties  (the  minor)  has  the  choice  of  treating  the  contract  as  binding  or  not 
binding.  A minor’s  voidable  contracts  are  divided  into  two  classes.  Write  down  these  two 
classes  and  supply  an  example  of  each  class. 

The  two  classes  are  the  following: 

• contracts  that  are  binding  on  the  minor  unless  repudiated  while  that  person  is  still  a minor 
or  within  a reasonable  time  after  reaching  the  age  of  eighteen 
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• contracts  that  are  not  binding  unless  ratified 

Examples  of  each  class  will  vary.  The  first  class  includes  such  things  as  acquiring  an  interest  in 
real  estate  and  contracts  involving  continuous  benefits,  as  occurs  when  a minor  becomes  a tenant 
or  shareholder.  The  second  class  includes  common  contracts  made  to  buy  personal  items  that 
are  not  necessaries. 

5.  How  do  the  courts  determine  what  things  are  necessaries  and  what  things  are  not  necessaries  as 
far  as  minors  are  concerned? 

The  courts  consider  necessaries  to  be  goods  and  services  that  a minor  needs  to  stay  alive.  Some 
items  are  automatically  considered  necessaries.  Others  must  be  ruled  upon  individually  by  the 
courts. 

6.  Could  a merchant  take  advantage  of  the  fact  that  a minor  must  pay  for  necessaries  by  charging 
more  than  the  usual  price?  Explain  your  answer. 

No.  The  courts  will  not  require  a minor  to  pay  more  than  a reasonable  price. 

7.  Why  would  the  government  set  up  the  office  of  the  Public  Trustee  when  an  adult  who  is  a relative 
or  friend  could  take  care  of  the  business  of  a minor? 

Relatives  or  other  people  could  take  advantage  of  a minor.  The  Public  Trustee  sees  that  this  does 
not  occur. 

8.  Simone,  seventeen  years  old,  sold  her  stereo  system  to  Jason,  her  nineteen-year-old  boyfriend. 
Two  months  later  the  two  broke  up  and  Simone  demanded  her  stereo  back.  Jason  complied  with 
her  request,  but  Simone  refused  to  return  the  money  he’d  paid  for  it  on  the  grounds  that  she  was  a 
minor. 

Explain  what  the  court  would  rule. 

The  court  would  rule  that  if  the  contract  is  voided  and  the  stereo  returned,  the  money  received  for 
it  must  be  paid  back. 


Section  2:  Follow-up  Activities 

Extra  Help 

1.  Indicate  whether  each  of  the  following  statements  is  true  or  false  by  putting  T or  F in  the  space 
provided  to  the  left  of  each  statement. 

--  T a.  Consideration  must  be  something  with  a monetary  value. 

*L_  b.  All  contracts  need  consideration  to  be  valid. 

T* 

f c.  The  courts  will  not  make  bargains  for  people. 
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F d.  A promise  to  do  something  in  return  for  past  benefits  is  legally  enforceable. 

T e.  A gratuitous  promise  made  under  seal  is  enforceable. 

T f.  A person  cannot  be  compelled  to  carry  out  a gratuitous  promise  not  under  seal. 

T g.  There  are  three  parties  to  a contract  of  guarantee. 

F h.  A contract  of  guarantee  may  be  oral,  written,  or  implied. 

F i.  A contract  of  indemnity  must  be  in  writing  to  be  enforceable. 

L j.  A guarantor  is  discharged  from  the  obligation  that  has  been  undertaken  if  the 

creditor,  without  the  guarantor’s  consent,  gives  the  debtor  an  extension  of  time  to  pay 
the  debt 

F k.  Under  no  circumstances  will  the  courts  enforce  contracts  made  by  legally 
incompetent  persons. 

2.  Fill  in  the  blank  spaces  in  the  following  statements. 

a.  The  price  each  party  pays  when  entering  into  a contract  is  called  consideration. 

b.  A contract  under  seal  requires  no  consideration  to  be  valid. 

c.  The  courts  do  not  generally  review  the  adequacy  of  consideration  unless  there  is  evidence  of 
fraud. 

d.  Present  consideration  occurs  when  the  parties  perform  their  parts  of  the  contract  at  the  time  it 
is  made. 

e.  A promise  made  without  consideration  is  a gift. 

f.  The  person  guaranteeing  payment  for  another  person’s  debt  is  called  the  surety  or  guarantor. 

g.  A contract  of  guarantee  is  dependent  upon  the  guarantor. 

h.  The  largest  group  of  legally  incompetent  persons  are  minors  or  infants. 

i.  Necessaries  are  goods  and  services  that  a minor  needs  to  stay  alive  and  secure. 

j.  The  contract  of  a minor  for  the  supply  of  necessaries  is  enforceable  (or  valid). 
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Enrichment 

1 . Sometimes  it’s  difficult  to  determine  whether  consideration  has  been  given  in  a contract.  The 
following  is  a real  case  that  was  heard  at  the  Kentucky  Court  of  Appeals  in  1917.  Read  it  and 
then,  pretending  you  are  the  judge,  tell  in  whose  favour  you  would  have  decided. 


McDevitt  Versus  Stokes 

McDevitt,  the  plaintiff,  was  a jockey  hired  to  ride  a horse  named  Grace  in  the  Kentucky 
Futurity  Race.  Stokes,  the  defendant,  owned  a stock  farm,  and  among  his  horses  were 
both  the  parents  (sire  and  dam)  of  Grace.  If  Grace  were  to  win  the  Futurity  Race,  the 
value  of  these  two  breeding  horses  would  increase  considerably. 

Stokes,  therefore,  promised  McDevitt  $1000  if  he  won  the  race.  McDevitt  did  win,  but 
Stokes  paid  him  only  $200. 

When  McDevitt  took  him  to  court  to  get  the  remaining  $800,  Stokes  pleaded  that  there 
was  no  real  contract  because  there  was  no  consideration.  McDevitt  pointed  out  that 
Grace's  sire  and  dam  had  increased  in  value  by  $15  000  - consideration  enough. 

Was  there  a legal  contract?  You  decide  and  give  your  reasons. 

The  court  decided  that  there  was  no  real  contract.  The  benefit  to  Stokes,  the  court  held,  was 
purely  incidental;  he  was  entitled  to  it  whether  or  not  he  promised  McDevitt  the  $1000. 
Therefore,  the  court  ruled  that  Stokes’  promise  was  gratuitous  - a gift  - and  therefore 
unenforceable. 


Section  2 Assignment 

Answer  the  questions  that  follow  in  short  paragraphs  of  one  or  two  sentences  each. 

1.  Marlene  and  Bernadette  go  into  Cecile’s  shop.  Bernadette  says  to  Cecile,  “If  you’ll  let  Marlene 
have  a pair  of  shoes,  I’ll  pay  you  if  she  doesn’t  pay  you.”  Cecile  insists  that  Bernadette  make  this 
commitment  in  writing.  Thereupon  Cecile  delivers  a pair  of  shoes  to  Marlene. 

a.  Has  Bernadette  entered  into  a contract  of  guarantee?  Explain  your  answer. 

Yes.  Bernadette  agrees  to  be  responsible  for  Marlene ’s  debt  if  she  defaults.  Such  a promise 
must  be  in  writing. 

b.  Assume  that  in  the  preceding  situation  Bernadette  says  to  Cecile,  “Let  Marlene  have  a pair  of 
shoes  and  charge  it  to  my  account.”  Has  Bernadette  entered  into  a contract  of  guarantee? 
Explain  your  answer. 

No.  This  is  a contract  of  indemnity  between  Cecile  and  Bernadette. 
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2.  In  consideration  of  June’s  advancing  Werner  $500,  Werner  promises  to  repay  the  amount  six 
months  later  and  Rita  guarantees  the  debt.  Two  months  later  Werner  sells  June  a tent  trailer  for 
$300  and  it  is  agreed  that  the  price  of  the  trailer  is  to  be  applied  in  reduction  of  Werner’s  debt. 
Werner  fails  to  pay  his  debt  on  the  due  date  and  June  brings  an  action  against  Rita.  What  amount 
can  June  recover?  Explain. 

Rita  will  be  responsible  for  $200.  If  the  principal  debtor  is  entitled  to  a reduction  in  the 
creditor’s  claim,  and  the  debt  is  in  fact  reduced,  then  the  surety  is  entitled  to  the  same  reduction. 

3.  Yolanda  guarantees  payment  of  debts  due  by  Curtis  to  Gislaine  on  June  1.  In  consideration  of 
Curtis’  giving  Gislaine  a promissory  note  for  the  amount  of  the  debt,  Gislaine  extends  the  time 
for  payment  to  September  1,  but  Curtis  fails  to  pay  the  debt  on  that  date.  Gislaine  brings  an 
action  against  Yolanda.  What  will  be  the  result? 

The  guarantee  will  be  discharged  if  the  creditor,  without  the  guarantor’s  consent,  gives  the 
debtor  an  extension  of  time  for  the  payment  of  obligation.  If  Yolanda  has  not  been  made  aware  of 
the  extension,  she  has  no  obligation  to  pay  the  debt. 

4.  Nadia  guarantees  payment  for  a specific  truck  to  be  sold  by  Alice  to  William.  Subsequently 
Alice  and  William  agree  to  substitute  a different  truck  at  a different  price,  and  William  takes 
delivery  of  it.  Is  Nadia  bound  by  her  guarantee?  Give  your  reasons. 

No.  The  guarantee  is  discharged  if  there  is  any  material  alteration  or  variation  of  the  terms  of 
the  contract  without  the  guarantor’s  consent. 

5.  Roberts  wants  to  buy  a certain  quarter  section  of  land  from  MacLean,  but  MacLean  does  not  wish 
to  sell  it.  Roberts  and  some  of  his  friends  hold  a party  and  invite  MacLean.  They  deliberately  ply 
MacLean  with  liquor  until  he  is  so  intoxicated  he  does  not  know  what  he  is  doing.  Then  Roberts 
brings  out  a contract  for  sale  of  the  land  and  has  MacLean  sign  it.  When  Roberts  tries  to  enforce 
it,  MacLean  takes  the  matter  to  court.  Will  the  court  enforce  this  contract?  Explain  your  answer. 

No.  If  it  can  be  proved  that  the  other  party  knew  of  their  condition  when  they  made  the 
agreement,  drunken  persons,  when  sober,  can  cancel  the  contract  or  complete  it  as  they  choose. 

6.  Gary,  while  drunk,  contracts  to  buy  a car  from  Ruzicki  for  $2000.  Ruzicki  brings  an  action 
against  Gary  for  this  amount.  Gary  sets  up  as  his  defence  incapacity  due  to  drunkenness.  The 
jury  finds  that  Gary  did  not  understand  what  he  was  doing  when  he  entered  into  the  agreement, 
but  that  Ruzicki  did  not  know  of  Gary’s  condition.  Will  the  court  uphold  this  contract?  Explain 
why  or  why  not. 

Yes.  Gary’s  defence  can  succeed  only  if  the  other  person  ( Ruzicki ) knew  of  Gary’s  drunken 
condition.  Ruzicki  was  unaware  of  this  fact  and  made  the  contract  in  good  faith. 
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7.  Miller,  while  Halberg  was  away,  and  without  Halberg’s  knowledge,  moves  Halberg’s  combine 
to  save  it  from  fire.  When  Halberg  learns  of  this  neighbourly  act,  he  promises  to  pay  Miller 
$50.  Later  Halberg  changes  his  mind  and  refuses  to  pay  Miller  the  $50.  Is  there  a contract  that 
the  court  will  enforce?  Explain  your  answer. 

No.  The  promise  was  made  after  and  independent  of  the  act.  A promise  given  for  past 
consideration  is  gratuitous  and  not  enforceable. 

8.  Myer,  a very  wealthy  man,  promises  the  university  $500  000  for  a new  glass-domed  swimming 
pool.  Because  of  this  substantial  subscription  the  university  board  of  governors  borrows  money 
and  builds  the  swimming  pool.  Myer  dies  before  the  pool  is  completed.  His  wife  is  already 
dead,  he  has  no  children,  and  his  only  heirs  are  distant  cousins.  His  heirs  oppose  the  payment  of 
the  $500  000  on  the  grounds  that  there  is  no  consideration  for  the  promised  subscription.  The 
board  of  governors  claims  that  they  would  not  have  built  the  swimming  pool  if  they  had  known 
the  money  would  not  be  forthcoming.  They  take  the  matter  to  court.  Can  the  court  enforce  this 
promise?  Explain  why  or  why  not. 

Yes.  The  pool  was  built  on  the  basis  of  this  promise.  The  courts  will  enforce  such  pledges  on 
the  grounds  that  charitable  donations  are  a benefit  to  the  community.  It  is  not  necessary  for  the 
subscriber  to  benefit  directly  at  all. 

9.  At  Marie’s  eighteenth  birthday  dinner  party  her  wealthy  aunt  promises  her  a fur  coat.  Everyone 
at  the  dinner  table  hears  the  promise.  The  next  day  Marie’s  aunt  phones  Marie  and  says  she  has 
changed  her  mind.  Can  Marie  enforce  this  promise  of  a fur  coat?  Explain  your  answer. 

No.  If  there  is  no  consideration,  the  promise  is  gratuitous;  and  unless  it  is  made  under  seal,  it  is 
not  enforceable. 

10.  Arturo,  nineteen  years  of  age,  is  mentally  retarded,  but  he  is  able  to  support  himself  by  working 
at  the  Rehabilitation  Centre.  Ellis,  who  knows  that  Arturo  is  mentally  handicapped,  persuades 
Arturo  to  buy  an  expensive  ring  by  paying  for  it  on  the  instalment  plan.  Arturo  loses  the  ring 
and  refuses  to  make  any  more  payments.  Can  Ellis  compel  Arturo  to  complete  the  payments  for 
the  ring?  Explain  your  answer. 

No.  Ellis  knew  of  Gregory's  mental  state  and  the  ring  was  not  a necessity. 
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Section  3:  Illegal  Contracts,  Discharge,  and  Breach  of  Contract 

Key  Concepts: 

• illegal  contracts 

• assignment  of  rights 

• discharge  of  contracts 

• breach  of  contract 

• limitations  of  actions 


Section  3 examines  types  of  illegal  contracts,  ways  in  which  contracts  may  be  discharged,  and  what 
happens  in  the  case  of  breach  of  contract. 


Teaching  Suggestions 

Again,  use  examples  and  case  studies  to  stimulate  students’  interest.  If  possible,  try  to 
develop  cases  with  a few  complications  to  see  if  students  can  apply  legal  principles  in 
situations  that  require  a bit  of  sorting  out. 

Ask  students  if  they  know  from  personal  or  family  experience  of  any  situations  in  which  the 
principles  they  have  learned  apply. 

For  Activity  3 students  could  debate  the  pros  and  cons  of  having  rules  of  limitations  on 
actions. 

For  Activity  5 you  could  set  up  cases  in  which  students  are  to  award  damages.  The  question 
of  damages  can  generate  a lot  of  discussion. 


Section  3:  Activity  1 

1 . List  five  kinds  of  insurance  a person  may  take  out. 
Answers  will  vary.  Here  are  a few  ideas: 

• home  insurance 

• life  insurance 

• mortgage  insurance 

• automobile  insurance  - third-person  liability 

• automobile  insurance  - collision 

• contents-of-home  insurance 
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2.  Why  would  it  be  illegal  for  one  person  just  to  pick  someone  at  random  and  take  out  a life 
insurance  policy  on  that  person? 

This  situation  could  lead  to  crime.  People  could,  for  example,  insure  the  lives  of  strangers,  then 
murder  them.  Or  they  could  take  out  policies  on  people  they  know  to  be  very  sick. 

3.  Suggest  an  occasion  when  a person  might  have  a pecuniary  interest  in  another. 

Answers  will  vary.  Here  are  two  ideas : 

• Partners  in  a business  may  insure  each  other's  lives  so  that  each  can  pay  off  the  other's 
share  should  that  person  die. 

• People  who  lend  money  can  insure  the  lives  of  the  borrowers  for  the  amount  of  the  loans  to 
be  sure  of  getting  their  money  back  even  if  the  borrowers  die. 

4.  Give  two  examples  of  contracts  that  would  not  be  enforceable  because  they  are  in  violation  of  the 
law. 

Answers  will  vary.  Here  are  two  obvious  ideas: 

• a contract  whereby  one  person  agrees  with  another  to  commit  a murder 

• a contract  whereby  one  person  agrees  to  buy  stolen  property  from  another,  knowing  it  to  be 
stolen 

5 . What  is  meant  by  the  term  usury? 

Usury  is  the  charging  of  excessive  and  illegal  rates  of  interest. 

6.  List  five  types  of  professionals  who  require  licensing. 

Examples  will  vary.  Here  are  some  possibilities: 

• public  accountants 

• real  estate  agents 

• moneylenders 

• tradespersons 

• stockbrokers 

• investment  advisors 

• optometrists 

7.  What  is  meant  by  agreements  that  are  contrary  to  public  policy ? 

Agreements  contrary  to  public  policy  are  agreements  that  would  be  harmful  to  the  public  good. 
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8.  Give  an  example  of  an  agreement  that  would  result  in  an  unreasonable  restraint  of  trade. 

Examples  will  vary.  One  sort  of  agreement  deemed  to  involve  an  unreasonable  restraint  of  trade 
is  the  contract  whereby  one  party  agrees  not  to  engage  in  business  for  a certain  period  of  time 
and/or  in  a certain  area.  By  no  means  are  all  such  contracts  considered  to  be  an 
“unreasonable  ” restraint  of  trade.  Usually  the  courts  must  make  decisions  on  an  individual 
basis. 


Section  3:  Activity  2 

1 . Dave  sold  his  bike  to  John,  who  agreed  to  pay  Dave  $75  at  the  end  of  the  month.  Dave  needed 
the  money  immediately  and  he  “transferred”  John’s  debt  to  his  friend  Dimitrios  who  gave  Dave 
the  $75.  If  John  does  not  pay,  does  Dimitrios  have  any  recourse? 

John  is  legally  bound  to  pay  the  money  to  Dimitrios  only  if  Dave  let  John  know  in  writing  that  he 
(Dave)  had  assigned  his  right  to  collect  the  $75  to  Dimitrios. 

2.  What  is  meant  by  novation ? 

Novation  is  the  substitution  of  a new  legal  obligation  for  an  old  one. 

3.  What  is  meant  by  an  assignment ? 

Assignment  is  the  transfer  of  contractual  rights  from  one  party  to  a third  party. 

4.  What  is  the  purpose  behind  the  requirement  that  notice  of  assignment  must  be  in  writing? 

Parties  who  owe  money  or  some  other  duty  of  performance  are  entitled  to  a notice  of  assignment. 
This  is  best  accomplished  in  writing. 


Section  3:  Activity  3 

Pieters  sold  a boat  to  O’Connor  on  credit  with  the  understanding  that  O’Connor  would  pay  him  as 
soon  as  he  had  the  money.  After  seven  years,  because  O’Connor  had  paid  nothing  on  the  debt,  Pieters 
decided  to  sue  O’Connor  for  the  money  owed  him  by  O’Connor. 

1 . Would  a court  enforce  this  contract?  Explain  your  answer. 

No,  not  in  Alberta.  The  time  that  has  elapsed  is  greater  than  the  six-year  period  laid  down  in  the 
Limitations  of  Actions  Act. 

2.  Should  O’Connor  consider  that  he  no  longer  owes  Pieters  for  the  boat?  Give  reasons. 

No.  The  claim  is  not  destroyed;  the  courts  will  simply  not  enforce  it. 


Law  20 


22 


Learning  Facilitator’s  Manual 


Module  2 


Section  3:  Activity  4 

1 . Why  would  the  courts  not  use  specific  performance  as  a remedy  in  the  case  of  a contract  for  a 
personal  service  such  as  an  agreement  to  repair  a car  or  tutor  a student? 

Parties  who  have  fought  in  court  are  not  likely  to  be  on  good  terms.  Losers  of  legal  actions 
would  probably  not  do  their  best  work  if  forced  by  court  order  to  complete  their  contracts.  This 
would  be  especially  difficult  where  the  parties  had  to  work  closely  together  as  in  a tutoring 
situation. 

2.  Wagner  had  a contract  of  employment  with  Poon.  After  working  for  Poon  for  two  years,  he  was 
wrongfully  and  suddenly  dismissed  with  his  salary  paid  to  the  date  of  dismissal.  Wagner  thought 
he  should  have  had  a month’s  written  notice.  A week  after  being  discharged,  he  received  an  offer 
of  new  employment  from  Pietersma  similar  to  the  position  he  had  left.  Wagner  refused  the  offer, 
and  chose  instead  to  sue  Poon  for  his  loss  of  salary.  Should  Poon  be  compelled  to  pay  Wagner  a 
month’s  salary?  Explain  why  or  why  not. 

No.  The  court  would  likely  compel  Poon  to  pay  only  one  week's  salary.  Wagner  should  have 
mitigated  his  losses  by  going  to  work  for  Pietersma. 


Section  3:  Activity  5 

1 . What  are  the  five  main  ways  of  discharging  a contract? 

The  five  ways  are  as  follows: 

• performance  or  payment 

• mutual  agreement  on  the  part  of  the  parties 

• impossibility  of  performance 

• a breach  of  contract  on  the  part  of  one  of  the  contracting  parties 

• operation  of  the  law 

2.  Lise  agreed  to  sell  Sandy,  her  best  friend,  her  car  for  $6500.  On  the  day  the  exchange  was  to  take 
place,  Lise  decided  that  she  couldn’t  bear  to  part  with  her  car  and  asked  Sandy  if  they  could  call 
the  deal  off.  Sandy  was  upset,  but,  in  order  to  preserve  their  friendship  she  eventually  agreed. 

Has  this  contract  been  discharged?  Explain  your  answer. 

Yes:  there  was  a mutual  agreement  on  the  part  of  the  parties. 
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Section  3:  Follow-up  Activities 

Extra  Help 

1.  Edwards  sold  a lawnmower  to  Reynolds  on  the  understanding  that  Reynolds  would  pay  him  as 
soon  as  he  had  the  money.  After  nine  years,  because  Reynolds  had  paid  nothing  on  the  debt, 
Edwards  decided  to  sue  Reynolds  for  the  money  owing. 

Would  a court  enforce  this  contract?  Explain. 

No,  not  in  Alberta.  The  Limitations  of  Actions  Act  stipulates  that  after  six  years  the  court  will 
not  enforce  a contract. 

2.  Fernandez  sold  his  bakery  in  Calgary  to  Ettrich.  In  the  contract  Fernandez  agreed  not  to  engage 
in  the  same  type  of  business  in  the  province  of  Alberta  for  a period  of  five  years. 

Was  this  contract  binding?  Explain. 

Probably  the  court  would  rule  that  stipulating  that  Fernandez  could  not  set  up  a business  in  all  of 
Alberta  was  an  unreasonable  restraint  of  trade  and  so  would  not  enforce  the  contract. 

3.  Dimarco  signed  a contract  to  play  baseball  for  the  local  Double  A team.  One  week  before  the 
start  of  the  season,  Dimarco  decided  to  take  a job  as  a real  estate  agent  in  another  town. 

a.  Could  the  ball  club  force  Dimarco  to  carry  out  his  end  of  the  contract?  Explain. 

No.  The  courts  do  not  use  specific  performance  as  a remedy  for  a personal  services  contract. 

b.  Could  Dimarco  assign  his  part  of  the  contract  to  his  younger  brother,  who  was  also  a fine 
baseball  player?  Explain. 

No.  Rights  where  obligations  exist  involving  personal  qualifications  cannot  be  assigned. 

4.  The  following  statements  concern  the  assignment  of  contracts.  Put  a T or  F in  the  blank  to  the 
left  of  each  statement  to  indicate  whether  it  is  true  or  false. 

T a.  If  the  illegal  part  of  a contract  can  be  separated  from  the  legal,  the  legal  part  can  be 

enforced. 

T 

— i b.  A right  to  sue  for  damages  for  breach  of  contract  may  not  be  assigned. 

T. c.  A person  may  assign  an  ordinary  contract  such  as  an  agreement  to  shovel  snow  from 

someone’s  sidewalk. 

—F  d.  Artists  may  assign  their  right  to  paint  a portrait  for  a certain  person. 

F - e.  A debt  may  be  assigned  by  a creditor  without  notifying  the  debtor  of  the  assignment. 

-JL f.  It  is  lawful  to  take  out  an  insurance  policy  on  anybody’s  life. 
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5.  Five  of  the  essentials  necessary  to  make  a valid  contract  are  listed  here.  State  which  essential  is 
lacking  in  each  of  the  cases  that  follow  by  placing  the  appropriate  Roman  numeral  in  the  space  at 

the  left  of  each  example. 

Note:  This  question  reviews  materials  in  preceding  sections  as  wen  as  in  Section  3. 

i.  valid  offer  and  acceptance  iv.  legality  of  the  object  contracted  for 

ii.  consideration  v.  capacity  of  the  parties  to  contract 

iii.  genuineness  of  consent 

Hi  a. 

u b. 

iv  c. 


_v.__  d. 


i_  f. 
L-  g. 


Hi  h. 


Enrichment 

1.  The  case  that  follows  is  based  loosely  on  a real  case  heard  in  the  Minnesota  Supreme  Court  in 
1939.  Study  it  carefully  and  try  to  decide  what  damages  you  would  have  awarded  if  you  had 
been  the  judge. 

Company  X owned  twenty-four  acres  of  undeveloped  land  zoned  for  industrial  use.  The 
land  contained  a deposit  of  gravel,  so  Company  X made  a contract  with  Company  Y 
according  to  which  Company  Y would  pay  Company  X for  the  right  to  remove  the 
gravel.  As  part  of  the  contract.  Company  Y promised  to  restore  the  land  to  its  original 
condition  after  removing  the  gravel. 


Wayne  forces  Tara  at  gunpoint  to  sign  a contract  whereby  Tara  is  to  give  him  one- 
third  of  her  earnings  every  week. 

Blain  promises  to  give  his  daughter  a watch  as  a gift  on  her  twenty-fifth  birthday. 

Dove  enters  into  a contract  to  buy  Shram’s  grocery  business  on  the  condition  that 
Shram  will  not  engage  in  any  business  of  any  kind  in  the  same  province  for  ten  years. 

Gina,  who  is  so  intoxicated  as  to  be  unable  to  understand  what  she  is  doing,  endorses 
a note  to  Shelly  who  knows  of  Gina’s  drunken  condition. 

Otto  and  Jim  agree  to  rob  a bank  and  divide  the  proceeds.  Otto  is  to  stand  guard 
while  Jim  blows  up  the  safe. 

Therese  orally  offers  to  sell  Tanya  her  car  for  $1200.  Tanya  is  not  interested  in 
buying  the  vehicle. 

Olsen  has  two  cars,  a convertible  and  a subcompact.  Mali  offers  to  buy  Olsen’s  car 
for  $1600.  Olsen  accepts,  thinking  Mah  means  the  subcompact.  Mah  thinks  he  is 
buying  the  convertible. 

Mrs.  McGill,  housekeeper  for  Mr.  Kerr,  aged  eighty,  unduly  influences  Mr.  Kerr  to 
sign  a specialty  contract  deeding  to  her  his  house  and  all  its  contents. 
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As  it  turned  out  Company  Y,  in  breach  of  contract,  did  nothing  to  restore  the  land  after 
removing  the  gravel.  Company  X took  Company  Y to  court  and  sued  for  $60  000,  which 
is  the  amount  it  would  cost  X to  have  the  land  restored. 

Company  Y,  the  defendant,  agreed  that  it  was  in  breach  of  contract,  but  presented  this 
argument: 

The  land  in  its  original  condition  had  a market  value  of  $12  000.  Its  value  as  it  stood 
(after  Company  Y had  finished  removing  the  gravel)  was  approximately  $4000.  There- 
fore, the  defendant  company  argued,  it  should  pay  damages  of  only  $8000  - the 
difference  between  these  two  amounts.  This  would  leave  the  plaintiff,  X,  as  well  off 
financially  as  it  was  before. 

You  are  the  judge.  What  damages  would  you  award?  Explain  the  reasons  for  your  judgement. 

This  is  a complex  case;  it  was  decided  by  a split  decision,  with  at  least  one  judge  disagreeing 
with  the  others. 

The  majority  of  judges  ruled  that  the  purpose  of  the  court  is  to  see  that  each  party  of  the  contract 
lives  up  to  his  or  her  obligations.  In  this  case  that  meant  that  Company  Y must  pay  Company  X 
whatever  it  cost  to  return  the  land  in  question  to  its  original  condition. 

The  dissenting  judge  saw  things  differently.  He  agreed  with  Company  Y that  Company  X would 
now  simply  pocket  the  $60  000  and  sell  the  land  for  $4000,  thereby  reaping  a windfall  of  $52  000 
($60  000  minus  the  $8000  they  had  lost  in  the  land's  value).  This  judge  felt  it  was  the  business  of 
the  court  simply  to  compensate  Company  X for  its  financial  loss  - namely  $8000. 

Which  opinion  do  you  agree  with?  Can  you  think  of  a better  solution  than  either  of  these?  It's  a 
difficult  problem,  isn  7 it? 


Section  3:  Assignment 

Answer  the  questions  that  follow  in  short  paragraphs  of  one  or  two  sentences  each. 

1 . Seaton  purchases  some  illegal  drugs  from  Parker,  giving  Parker  a promissory  note  for  $500  in 
payment.  Can  Parker  enforce  payment  of  the  note  in  the  courts?  Explain  why  or  why  not. 

No.  Such  a contract  is  illegal  and  therefore  unenforceable. 

2.  Ms.  Montoya  sells  her  retail  drugstore  in  Red  Deer,  Alberta,  to  Mr.  Pond.  In  the  contract  she 
agrees  not  to  engage  in  the  same  type  of  business  in  the  province  of  Alberta  for  a period  of  twenty 
years.  Is  this  agreement  binding?  Give  your  reasons. 

No.  This  contract  is  illegal  because  it  is  an  unreasonable  restraint  of  trade. 
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3.  Rena  assigns  a claim  for  $200  against  Luigi  to  David.  David  calls  Luigi  on  the  telephone  and 
tells  him  of  the  assignment.  Later,  Luigi  pays  Rena,  and  David  brings  an  action  against  Luigi  for 
the  $200.  Luigi  defends  on  the  grounds  that  he  was  not  properly  notified.  Is  this  a valid  defence 
in  this  case?  Explain  your  answer. 

Yes.  The  notice  of  assignment  must  be  in  writing  and  signed  by  the  assignor. 

4.  Mrs.  Renz  is  under  an  obligation  to  pay  certain  rentals  on  a property  to  Mr.  Bernard.  Mr.  Bernard 
assigns  his  rights  to  Mr.  Parker.  Mrs.  Renz  is  not  notified,  and  she  makes  a settlement  with  Mr. 
Bernard.  Is  Mr.  Parker  entitled  to  collect  from  Mrs.  Renz?  Explain. 

No.  The  assignment  was  not  communicated  to  Mrs.  Renz. 

5.  Otto  engages  Carr,  a well-known  artist,  to  paint  for  him.  Before  the  picture  is  completed,  Carr 
dies.  The  executor  of  the  estate  engages  a former  assistant  in  Carr’s  studio  to  finish  the  picture. 
Can  Otto,  on  learning  the  facts,  be  required  to  accept  and  pay  for  the  picture?  Explain  your 
answer. 

Such  a contract  cannot  be  assigned  because  it  involves  the  unique  expertise  of  one  of  the  parties. 

6.  The  Turner  Company  sells  goods  to  Anita  on  credit.  After  waiting  for  several  months  after  the 
account  should  have  been  paid,  the  Turner  Company  assigns  its  claim  against  Anita  to  a 
collection  agency,  notifying  Anita  in  writing  of  this  assignment.  Is  this  legally  permissible?  Give 
reasons. 

Yes.  Creditors  may  assign  their  rights  but  must  notify  their  debtors  in  writing. 

7.  Mrs.  Hubbard,  a wealthy  widow,  orally  promises  Mr.  Friesen  $50  000  if  and  when  he  divorces 
her  daughter.  Mr.  Friesen  divorces  the  daughter  and  then  asks  Mrs.  Hubbard  for  the  $50  000. 

She  refuses  to  pay  him.  Can  Mr.  Friesen  enforce  this  contract?  Explain  why  or  why  not. 

No.  Any  contract  that  interferes  with  or  discourages  a marriage  is  illegal. 

8.  Lucinda,  who  lives  in  another  city,  owes  Bruno  a debt  of  $1000.  After  hearing  nothing  from 
Lucinda  for  ten  years,  Bruno  goes  to  see  his  lawyer  about  taking  action  to  collect  this  debt  but  is 
told  he  has  waited  too  long.  The  next  year  Bruno  receives  a cheque  for  $50  from  Lucinda  as 
payment  on  the  debt.  Does  this  payment  make  any  difference  to  Bruno’s  ability  to  collect  the 
remainder  of  the  debt  through  court  action?  Explain. 

Yes.  The  Limitation  of  Actions  Act  permits  a barred  claim  to  be  revived  by  a part  payment.  A 
new  six-year  time  limit  is  commenced. 

9.  Duckworth  orally  agrees  to  sell  his  farm  to  Reed  for  $90  000.  Reed  has  the  money,  but  when  he 
takes  a cheque  to  Duckworth  for  the  full  amount,  Duckworth  informs  Reed  that  he  has  changed 
his  mind.  Can  Reed  enforce  this  contract?  Explain  why  or  why  not. 

No.  Contracts  for  the  sale  of  real  property  must  be  in  writing  to  be  enforceable. 


Law  20 


27 


Learning  Facilitator’s  Manual 


Module  2 


10.  Lawson,  a pilot,  enters  into  a contract  to  fly  a helicopter  for  an  exploration  company.  A week 
before  he  is  to  begin,  he  tells  the  exploration  company  that  he  will  not  be  able  to  work  for  them 
as  he  has  decided  to  accept  a position  as  a pilot  on  a regular  passenger  airline.  Will  a court 
compel  Lawson  to  abide  by  his  contract  and  fly  for  the  exploration  company?  Explain  your 
answer. 

No.  A contract  for  personal  services  cannot  be  specifically  enforced,  but  in  some  circumstances 
an  injunction  may  be  granted  to  prevent  a person  from  carrying  out  a similar  contract  for 
someone  else.  Lawson  may,  however,  have  to  pay  damages  to  the  exploration  company  if  he 
has  caused  them  to  lose  money  by  his  refusal  to  fly  for  them. 

1 1 . Ava  and  Jesse  enter  into  an  agreement  by  which  Jesse  is  to  paint  the  outside  of  Ava’s  house  for 
$600.  The  day  before  Jesse  is  to  begin,  Ava’s  house  bums  down.  Jesse  says  Ava  should  pay 
him  the  $600  anyway  because  he  has  turned  down  other  work  to  be  free  to  paint  Ava’s  house. 
Ava  refuses  to  pay.  Can  Jesse  compel  Ava  to  pay  the  $600?  Explain. 

No.  This  contract  is  discharged  by  impossibility  of  performance.  Destruction  of  the  subject 
matter  makes  it  impossible  for  one  of  the  parties  to  do  what  was  agreed  upon. 


Section  4:  Negotiable  Instruments 

Key  Concepts: 

• negotiable  instrument 

• bill  of  exchange 

• cheque 

• endorsement 

• holder  in  due  course 

• dishonouring  cheques 

The  final  section  of  Module  2 takes  a brief  look  at  the  most  common  type  of  contract  with  which  most 
of  us  come  into  contact  - the  negotiable  instrument.  The  emphasis  is  on  cheques  - how  they  work 
and  what  responsibilities  they  entail. 
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Teaching  Suggestions 

Cheques  should  be  familiar  to  most  students,  but  some  of  the  intricacies  presented  in  this 
section  may  seem  dry.  Try  to  clarify  the  intimidating  terminology  early  - negotiable 
instrument,  bill  of  exchange,  holder  in  due  course,  and  so  on.  Set  up  mock  situations  using 
students  in  the  class  to  exemplify  the  concepts  presented  in  the  section. 

A guest  speaker  from  a local  bank  might  liven  up  your  discussion  of  negotiable  instruments. 

The  ACCESS  videotape  series  You  and  the  Law  is  a series  of  videotapes  of  roughly  fifteen 
minutes  each.  These  programs  are  directed  at  an  adult  audience,  but  could  prove  useful  as 
supplementary  material  for  Law  20.  The  second  one  in  the  series  - Contract  and  Consumer 
Law  (ACCESS  number  VC275902)  has  been  recommended  as  an  Enrichment  activity  in 
Section  4,  but  you  might  wish  to  use  it  differently  in  your  class.  It  is  available  from 
ACCESS,  and  may  be  obtainable  from  your  local  media  centre. 


Section  4:  Activity  1 

1 . If  you  gave  the  ice-cream  girl  a $100  bill  for  a cone,  would  she  have  to  take  it  or  could  she  refuse 
to  give  you  the  cone?  Explain  your  answer. 

She  could  refuse  to  give  you  the  cone  because  to  be  good  tender  an  offer  of  payment  must  be  the 
exact  sum  asked  and  offered  exactly  according  to  the  terms  of  the  contract. 

2.  Define  negotiable  instrument  in  your  own  words. 

Wordings  will  vary.  A negotiable  instrument  is  a written  contract  containing  a promise  to  pay  a 
specific  sum  of  money. 

3.  What  are  the  three  kinds  of  bills  of  exchange? 

The  three  are 

• the  cheque 

• the  promissory  note 

• the  draft 

Section  4:  Activity  2 

1 . List  the  normal  order  of  events  in  the  life  of  a cheque. 

• The  cheque  is  issued  (written  out  and  delivered). 

• The  cheque  is  negotiated  (or  transferred). 

• Payment  is  made. 
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2.  Name  the  forms  of  endorsement  most  commonly  used  on  cheques  and  give  an  example  of  each 
type  on  the  illustrations  provided. 


The  three  types  are  as  follows  (examples  will  vary  somewhat): 


• blank  endorsement 


• special  endorsement 


c^Jcx. 


• restrictive  endorsement 
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3.  The  bank  must  honour  its  customers’  cheques  unless  authority  to  do  so  has  been  terminated.  List 
six  ways  in  which  termination  can  occur. 

The  six  ways  are  as  follows: 

• The  drawer  has  notified  the  bank  not  to  pay  the  cheque.  This  is  known  as  countermand  of 
payment. 

• The  bank  has  been  notified  or  has  otherwise  become  aware  of  the  death  of  the  drawer. 

• The  bank  has  learned  that  the  drawer  is  bankrupt. 

• The  drawer's  account  has  been  frozen  by  a court  order. 

• There  are  not  sufficient  funds  in  the  drawer's  account  to  cover  the  cheque,  in  which  case 
the  cheque  will  be  stamped  N.S.F.  (Not  Sufficient  Funds). 

• The  cheque  is  stale  dated. 

4.  A cheque  is  said  to  be  dishonoured  if  a bank  refuses  to  pay  it  when  it  is  presented. 

5.  A postdated  cheque  will  not  be  honoured  until  the  date  written  on  the  cheque  has  arrived. 

6.  What  is  meant  by  having  a cheque  certified ? 

A cheque  is  certified  by  having  the  drawee  bank  debit  the  drawer's  account  immediately  by  the 
amount  of  the  cheque;  the  cheque  is  then  stamped  “certified”  across  its  face.  A cheque  that  has 
been  certified  carries  the  bank's  guarantee  that  the  funds  are  sufficient  and  will  be  paid. 

1.  What  is  the  advantage  of  giving  notice  of  dishonour  by  formal  protest? 

Drawing  up  a formal  protest  provides  a court  with  the  best  evidence  that  notice  of  dishonour  was 
duly  made. 

8.  Using  an  example  of  your  own,  differentiate  between  immediate  and  remote  parties  to  a bill  of 
exchange. 

Examples  will  vary.  Immediate  parties  have  direct  dealings  with  each  other  while  remote  parties 
have  a legal  relationship  that  arises  out  of  their  dealing  with  some  other  party  to  the  cheque. 
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9.  Tell  whether  each  of  the  following  is  a personal  or  real  defence  to  a dishonoured  cheque  by 
putting  a P or  R in  the  blank  to  the  left  of  each  example. 

p a.  There  was  no  consideration  given  to  the  drawer. 

p b.  The  cheque  was  written  by  someone  whose  assets  were  frozen  in  a bankruptcy 
proceeding. 

R c.  The  signature  was  forged. 

p d.  The  holder  had  used  duress  to  get  the  cheque  written. 

R e.  An  endorsement  on  the  back  of  the  cheque  had  been  altered. 

R f.  A partially  completed  cheque  was  stolen  and  filled  in. 


Section  4:  Follow-up  Activities 

Extra  Help 

1.  Fill  in  the  blank  spaces  in  the  following  statements. 

a.  Tender  is  an  offer  of  performance. 

b.  It  has  become  common  practice  to  use  negotiable  instruments  as  a substitute  for  actual  cash. 

c.  Negotiable  instruments  are  endorsed  when  the  persons  who  have  them  write  their  names  on 
the  back  of  them. 

d.  A cheque  is  a bill  of  exchange  drawn  on  a bank  and  payable  on  demand. 

e.  A cheque  is  certified  by  having  the  drawee  bank  debit  the  drawer’s  account  immediately  by 
the  amount  of  the  cheque. 

f.  A cheque  is  usually  certified  at  the  request  of  the  drawer  who  wants  to  assure  the  payee  that 
the  cheque  will  be  honoured  by  the  bank  and  that  the  drawer  will  not  stop  payment  on  it 

g.  If  the  bank  refuses  to  pay  a cheque  when  it  is  presented  for  payment,  it  is  said  to  be 
dishonoured. 
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2.  Modem  society  has  devised  methods  of  completing  financial  transactions  without  using  actual 
money.  What  are  two  reasons  for  this  state  of  affairs? 

Two  reasons  are 

• the  awkwardness  of  transporting  large  sums  of  money 

• the  possibility  of  theft 

3.  In  regard  to  cheques,  define  the  following  terms: 

a.  the  drawer:  A drawer  is  the  person  who  issues  a cheque. 

b.  the  payee:  A payee  is  the  person  to  whom  a cheque  is  made  out. 

c.  the  drawee:  A drawee  is  the  bank  on  which  a cheque  is  drawn. 

d.  endorsement:  Endorsement  occurs  when  the  holders  of  cheques  write  their  names  on  them , 
indicating  their  intent  to  transfer  ownership. 

e.  holder  in  due  course:  A holder  in  due  course  is  someone  who  has  a cheque  but  to  whom  it 
has  not  been  directly  issued. 

f.  countermand  of  payment:  Countermand  of  payment  means  the  notification  of  a bank  by  a 
drawer  not  to  pay  a cheque. 

g.  N.S.F.:  N.S.F.  means  Not  Sufficient  Funds.  This  will  be  stamped  on  a cheque  by  the  bank 
if  the  funds  are  lacking  in  the  drawer’s  account  to  cover  the  cheque. 

h.  certified:  A cheque  is  certified  when  the  drawee  bank  debits  the  drawer’s  account 
immediately  by  the  amount  of  the  cheque  and  then  stamps  it  “certified.  ” This  is  the  bank’s 
guarantee  that  there  are  sufficient  funds  to  cover  the  cheque. 


Enrichment 

1 . The  Bill  of  Exchange  Act  defines  holders  in  due  course  as  follows. 

Holders  in  due  course  are  holders  who  have  taken  a bill,  complete  and  regular  on  the 
face  of  it,  under  the  following  conditions,  namely: 

(a)  that  they  became  the  holder  of  it  before  it  was  overdue  and  without  notice  that  it  had  been 
previously  dishonoured,  if  such  was  the  fact;  and 

(b)  that  they  took  the  bill  in  good  faith  and  for  value,  and  that  at  the  time  the  bill  was  negotiated 
they  had  no  notice  of  any  defect  in  the  title  of  the  person  who  negotiated  it. 
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Bearing  this  in  mind,  do  the  following  exercise. 

Shoel  bought  a cassette  recorder  from  Alicia  at  a garage  sale,  relying  on  Alicia's  word 
that  it  worked  well.  He  paid  by  cheque.  When  Shoel  got  it  home,  however,  he  found 
that  the  cassette  recorder  was  badly  broken  and  completely  unusable. 

Shoel  called  his  bank  at  once  and  stopped  payment  on  the  cheque.  On  Monday  morning, 

when  Alicia  tried  to  cash  the  cheque,  she  discovered  Shoel's  stop 

payment. 

a.  What  is  Alicia’s  legal  position  in  terms  of  enforcing  payment? 

A court  would  likely  rule  that  Alicia  was  guilty  of  fraud  - or  at  least  innocent 
misrepresentation.  The  contract  between  Alicia  and  Shoel  would  not  be  enforced. 

b.  Assume  that  rather  than  cashing  Shoel’s  cheque  at  her  bank,  Alicia  had  it  cashed  at  the 
secondhand  store  where  she  had  recently  purchased  the  cassette  recorder.  The  owner  of  the 
store  remembered  her,  knew  that  he’d  sold  her  a useless  machine,  and  knew  that  this  cheque 
was  originally  given  Alicia  for  that  same  recorder. 

Now  the  store  owner,  Albert,  tries  to  cash  Shoel’s  cheque  at  the  bank  and  discovers  the  stop 
payment.  What  is  Albert’s  legal  position  as  far  as  enforcing  payment? 

The  store  owner,  aware  of  Alicia’s  misrepresentation  (or  fraud),  cannot  claim  to  be  a holder 
in  due  course.  Note  that  condition  (b)  in  the  definition  of  holders  in  due  course  (found  in  the 
Enrichment  portion  of  Section  4)  states  that  “they  had  no  notice  of  any  defect  in  the  title  of 
the  person  who  negotiated  it.  ” This  means  that  Shoel’s  countermand  of  payment  is  as 
effective  against  Albert  as  it  is  against  Alicia. 

Section  4:  Assignment 

Answer  the  questions  that  follow  in  short  paragraphs  of  one  or  two  sentences  each. 

1 . Eloise  McPherson  is  the  treasurer  for  the  local  golf  club.  Each  spring  she  receives  numerous 
cheques  to  pay  for  members’  dues.  Using  a rubber  stamp,  on  the  back  of  each  cheque  she  stamps: 
“For  deposit  only  - Sun  Valley  Golf  Club.”  She  then  sends  the  cheques  to  the  bank  for  deposit. 
The  president  of  the  club  contends  that  the  deposit  endorsement  has  to  be  handwritten,  not 
stamped.  Who  is  right?  Explain. 

Eloise  is  correct.  Endorsements  may  be  written,  printed,  or  stamped. 

2.  Julian  Lester  receives  a cheque  for  $125  for  a painting  he  sold.  Julian  owes  Francine  Beaulieu 
$60.  He  gives  the  $125  cheque  to  Beaulieu  with  the  following  endorsement  on  the  reverse  side: 
“Pay  $60  to  the  order  of  Francine  Beaulieu  and  deposit  $65  to  the  account  of  Julian  Lester.”  He 
then  instructs  Beaulieu  to  take  the  cheque  to  the  bank.  Will  the  bank  honour  this  endorsement? 
Explain  why  or  why  not. 

No.  There  is  no  such  thing  as  a partial  or  part-payment  endorsement. 
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3.  Henry  Sinclair  writes  out  a cheque  on  the  back  of  an  old  envelope.  Assuming  he  has  enough 
money  in  his  account  to  cover  it,  will  such  a cheque  be  valid?  Explain. 

Yes.  A cheque  does  not  have  to  take  any  particular  form  and  may  be  written  on  anything  that  can 
be  taken  to  the  bank. 

4.  Angela  Henry  receives  her  payroll  cheque  for  $200.  Angela  owes  Nicolette  Cardinal  exactly 
$200,  so  she  writes  on  the  back  of  the  cheque:  “Pay  to  the  order  of  Nicolette  Cardinal,  (signed) 
Angela  Henry.”  Angela  then  delivers  the  cheque  to  Nicolette.  Can  Nicolette  Cardinal  negotiate 
this  cheque  further?  Explain  why  or  why  not. 

Yes.  Angela  Henry  used  a special , not  a restrictive,  endorsement.  Nicolette  Cardinal  can  further 
negotiate  this  cheque  simply  by  signing  the  back. 

5.  Olsen  receives  a cheque  for  $500  from  Maloney  for  some  work  he  has  done  on  Maloney’s 
garage.  Before  Olsen  can  cash  the  cheque,  Maloney  is  killed  in  a car  accident.  What  can  Olsen 
do  about  the  cheque? 

When  the  bank  learns  of  Maloney’s  death,  it  will  freeze  his  account.  Olsen  should  present  the 
cheque  to  the  executor  of  Maloney’s  estate. 

6.  Justin  is  to  do  a valve  job  on  Olga’s  car,  and  Olga  pays  him  in  advance  with  a cheque.  Justin 
endorses  the  cheque  and  gives  it  to  his  girlfriend,  Bianca.  When  Bianca  tries  to  cash  the  cheque, 
however,  the  bank  dishonours  it;  it  seems  Olga  put  a stop-payment  on  the  cheque  because  Justin 
has  never  done  the  work  on  her  car. 

Bianca  brings  a legal  action  against  Olga  for  payment  on  the  cheque.  In  defence,  Olga  sets  up  a 
counterclaim  that  the  payee  of  the  cheque  has  not  fulfilled  his  contractual  obligations. 

Will  Olga’s  defence  work?  Explain  why  or  why  not. 

No.  Olga  is  using  a personal  defence  that  will  work  only  when  a dispute  occurs  between 
immediate  parties.  It  depends  on  a contractual  relationship  - a relationship  that  does  not  exist 
between  herself  and  Bianca.  Olga  and  Bianca  are  remote  parties;  Olga  must  try  to  mount  a real 
defence. 
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Final  Module  Assignment 


Indicate  the  best  answer  to  each  question  that  follows  by  placing  the  appropriate  letter  in  the  space 
provided  on  the  response  page. 

B 1 . Contracts  that  are  required  by  law  to  be  in  writing  are 


A.  enforceable  if  entered  into  orally 

B . unenforceable  if  entered  into  orally 

C.  revoked  as  soon  as  they  are  accepted 

D.  required  to  be  written  in  longhand 


2.  A breach  of  contract  occurs  when 


A.  one  of  the  parties  fails  to  live  up  to  the  terms  of  an  agreement 

B . a contract  is  tom  up 

C.  a third  party  interferes 

D.  an  injury  resulted  because  of  the  contract 


3.  A simple  contract  is  one  that  is 


D 


A.  in  oral  form 

B.  oral  or  written 

C.  oral,  written,  or  implied  by  the  conduct  of  the  parties 

D.  expressed  or  implied 

4.  A contract  under  seal  can  be  executed  because 


A.  corporations  can  enter  into  contracts  only  by  affixing  a seal 

B.  it  enables  the  parties  to  identify  each  other 

C.  the  enforceability  of  a contract  depends  upon  its  being  under  seal 

D.  it  need  not  be  proved  that  consideration  passed  between  the  parties 


5.  A void  contract  is  one  that 


A.  one  of  the  parties  may  accept  or  reject 

B . cannot  be  enforced  at  law  because  of  some  defect 

C.  is  forbidden  by  law 

D.  has  no  legal  effect  because  there  never  was  a legal  contract 


6.  Maxine,  a hairdresser,  sold  her  beauty  salon  to  Bmno  in  a written  contract  in  which 
Maxine  promised  not  to  set  up  another  beauty  salon  in  the  same  city  for  ten  years.  This 
contract  is  unenforceable  because 


A.  the  contract  is  against  public  policy 

B . the  contract  is  not  under  seal 

C . contracts  in  promotion  of  trade  are  illegal 

D.  it  is  unreasonable  for  buyers  to  want  to  protect  their  interest 
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7.  Intoxicated  persons 

A.  cannot  repudiate  a contract  under  which  they  accept  and  receive  a benefit 

B.  can  sue  the  other  party  for  damages  for  breach  of  contract 

C.  in  order  to  repudiate  a contract  need  prove  that  they  did  not  know  what  they  were 
doing  when  the  contract  was  made  and  that  the  other  party  was  aware  of  their 
condition 

D.  in  order  to  repudiate  a contract  need  only  prove  that  they  did  not  know  what  they 
were  doing  when  the  contract  was  made 

8.  Duress  means 

A.  misrepresentation  of  material  facts  during  the  making  of  a contract 

B.  fraud 

C.  threats,  violence,  and  force  used  to  obtain  a contract 

D.  the  improper  use  of  influence  over  the  mind  of  another  person 

9.  Consideration  is  necessary  for  every  contract  to  be  binding  except  for  one  that  is 

A.  under  seal 

B.  an  exchange  of  money  for  services 

C.  an  exchange  of  money  for  goods 

D.  a promise  in  exchange  for  a promise 

10.  Where  a contract  is  required  by  the  Statute  of  Frauds  to  be  in  writing,  it 

A.  must  be  entirely  in  writing 

B.  can  be  added  to  by  oral  evidence 

C.  must  be  contained  in  one  document 

D.  is  a contract  known  as  a guarantee 

1 1 . When  one  of  the  parties  to  a contract  is  under  the  age  of  eighteen 

A.  that  party  can  recover  any  money  paid  under  the  contract 

B.  the  other  party  is  not  bound  by  the  contract 

C.  that  party  is  often  entitled  to  void  the  contract 

D.  that  party  is  guilty  of  misrepresentation 

12.  An  agreement  to  pay  a lost  wager  on  a sport  is 

A.  valid 

B.  legal 

C.  void 

D.  illegal 
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13.  A guarantor’s  liability  arises  when 

A.  the  debtor  defaults 

B.  a person  promises  to  pay  another  person’s  debt 

C.  a minor  signs  a contract  in  writing 

D.  a person  promises  to  indemnify  a creditor 
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Module  3 - Family  Law:  Overview 


Module  3 - the  final  module  of  Law  20  - turns  to  an  examination  of  family  law,  focussing  on  the 
legal  aspects  of  such  things  as  marriage  and  divorce,  common-law  relationships,  desertion  and 
separation,  the  rights  of  parents  and  children,  and  wills  and  inheritance. 


Evaluation 

The  evaluation  of  this  module  will  be  based  on  four  assignments. 


Section  1 Assignment 

20% 

Section  2 Assignment 

28% 

Section  3 Assignment 

28% 

Section  4 Assignment 

24% 

TOTAL 

100% 
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Section  1:  Marriage  and  Living  Together 

Key  Concepts: 

• engagement 

• marriage 

• annulment 

• rights  and  responsibilities  of  spouses 

• common-law  relationships 

• marriage  contract 

Section  1 examines  the  legal  aspects  of  engagement,  marriage,  and  common-law  arrangements. 


Teaching  Suggestions 

The  material  in  this  section  (and  throughout  the  module)  should  have  an  intrinsic  interest  for 
many  students.  While  students  should  be  encouraged  to  discuss  relevant  situations  from  the 
lives  of  their  families  and  friends,  always  be  careful  that  they  do  not  divulge  information  that 
those  people  involved  would  consider  personal.  The  issues  can  be  of  a sensitive  nature,  and 
people’s  privacy  must  always  be  of  prime  importance  in  class  discussions. 

Always  keep  asking  students  why  they  think  the  laws  have  been  created  as  they  have  been. 
Encourage  constructive  criticism.  Ask  students  how  they  might  improve  upon  the  law. 

Students  might  enjoy  writing  up  “ideal”  marriage  contracts  in  Activity  3. 

The  section  on  common-law  relationships  should  provide  a good  opportunity  to  have  students 
debate  the  advantages  and  disadvantages  of  traditional  marriages  as  opposed  to  common-law 
arrangements. 

The  ACCESS  videotape  recommended  as  an  Enrichment  activity  could  be  used  as  a basis  for 
classroom  discussion.  The  ACCESS  catalogue  number  is  VC275901.  Be  sure  to  preview  the 
tape  to  make  sure  that  you  consider  it  suitable.  You  might  find  it  more  appropriate  to  show 
the  tape  while  doing  Section  2. 


Section  1 : Activity  1 

1.  Suggest  one  reason  why  provinces  would  have  to  issue  licences  to  those  who  intend  to  marry. 

Answers  will  vary.  One  reason  is  to  ensure  that  those  marrying  meet  the  requirements  of  age, 
consanguinity,  and  affinity.  Another  reason  is  to  ensure  that  records  of  legally-married  people 
are  on  file  so  that  the  rights  and  obligations  involved  in  marriage  can  be  enforced  if  necessary. 
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2.  Fill  in  which  level  of  government  has  jurisdiction  over  the  following.  Put  in  an  F for  federal  and 
a P for  provincial. 

IL a.  solemnization  of  marriage 

P b.  marriage  licence 

F c.  mental  state  of  persons  getting  married 
— — d.  relationship  of  persons  getting  married 

Section  1 : Activity  2 

1.  Mr.  Grabsky  met  Ms.  Jodes  and  they  became  engaged.  He  gave  her  a gold  bracelet  when  he 
asked  her  to  marry  him.  He  later  bought  her  an  expensive  engagement  ring.  He  also  bought  her  a 
mink  coat  as  a Christmas  present.  Because  of  problems  that  developed  in  the  relationship, 
Grabsky  broke  the  engagement,  although  Jodes  wanted  to  use  counsellors  and  mediators  to  help 
resolve  their  differences.  Grabsky  sued  for  the  return  of  the  previously  noted  gifts,  valued  at 
$40  000.  He  also  sued  for  the  value  of  his  own  sheepskin  coat,  two  suits,  and  several  hockey 
skates.  He  had  left  these  clothes  at  her  apartment,  and  when  he  broke  the  engagement,  she  threw 
them  out. 

a.  By  law  does  Jodes  have  to  return  the  first  engagement  gift,  the  engagement  ring,  and  the 
Christmas  gift?  Explain. 

Since  Jodes  is  not  the  one  to  break  the  engagement,  she  need  not  return  the  ring.  The  gifts 
were  given  as  inducements  to,  or  in  contemplation  of,  the  marriage,  but  again,  since  it  is  not 
Jodes  who  is  in  breach  of  contract,  she  can  keep  these  gifts. 

b.  Should  Grabsky  be  able  to  receive  compensation  for  his  clothing  and  equipment  that  Jodes 
disposed  of?  Explain  why  or  why  not. 

Yes.  These  clothes  were  completely  unrelated  to  the  engagement  and  were  clearly  not  given 
as  gifts.  Grabsky  should  receive  compensation. 

2.  Suggest  three  examples  of  false  and  misleading  statements  that  may  be  grounds  for  breaking  an 
engagement  to  be  married. 

Examples  will  vary.  Here  are  a few  ideas: 

• “Vm  a very  wealthy  woman;  I own  a house  in  London,  a condo  in  Paris,  and  a villa  in 
Spain”  (spoken  by  a woman  with  very  few  financial  assets). 

• “I’m  in  great  health;  I expect  to  live  to  be  a hundred  like  my  grandfather”  ( spoken  by  a 
man  diagnosed  as  having  a terminal  and  contagious  disease). 


• “I’m  a scrupulously  honest  person;  I put  truthfulness  above  everything  else”  (spoken  by  a 
woman  with  three  convictions  of  fraud  and  one  of  perjury). 
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Section  1 : Activity  3 

1.  Why  would  circumstances  occur  whereby  consent  to  a marriage  has  to  be  given  through  a court 
order? 

These  may  be  situations  in  which  the  courts  rule  that  marriage  is  desirable  for  a person  under  the 
age  of  sixteen  but  the  parents  refuse  to  give  their  consent. 

2.  The  courts  will  consider  a marriage  to  be  valid  if  the  parties  acted  in  good  faith,  were  not  under  a 
legal  disqualification,  and  lived  as  husband  and  wife  after  the  ceremony  - even  if  irregularities 
were  found  later.  Suggest  a reason  for  this. 

Essentially,  if  important  matters  such  as  good  faith  and  successful  cohabitation  are  in  order,  the 
courts  do  not  wish  to  invalidate  a marriage  over  a minor  technicality. 

3.  A marriage  ceremony  does  not  have  to  take  any  particular  form,  but  four  things  must  occur  at  it 
What  are  these  four  things? 

• A solemn  declaration  must  be  made  by  both  parties  to  the  effect  that  they  know  of  no  legal 
reason  why  they  should  not  be  married. 

• Each  person  must  call  upon  the  people  present  to  witness  that  he  or  she  takes  the  other 
person  to  be  his  or  her  lawful  wedded  spouse. 

• The  officiator  must  pronounce  the  couple  husband  and  wife. 

• After  the  ceremony  the  officiator,  the  couple,  and  witnesses  must  sign  the  marriage  register 
and  a statement  of  marriage. 

4.  Suggest  a good  reason,  aside  from  material  goods  and  benefits,  to  have  a marriage  contract 

Answers  will  vary.  One  possibility  is  the  security  of  knowing  that  things  are  arranged  as  you'd 
like  them  to  be  should  things  go  wrong. 

5.  Marriage  contracts  are  becoming  more  popular.  Why  do  you  think  this  is  so? 

Answers  will  vary.  One  possibility  is  that  the  divorce  rate  is  increasing,  so  couples  are 
realistically  planning  for  that  eventuality. 

6.  Eleanor  and  Arvind  drew  up  a marriage  contract  in  which  they  stated  that  Eleanor  would  always 
do  the  laundry  and  Arvind  would  always  mow  the  lawn.  Is  this  portion  of  the  contract 
enforceable  in  a court  of  law?  Explain  your  answer. 

No.  Personal  services  as  laid  out  in  a marriage  contract  are  not  enforceable  in  the  courts. 
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7.  Do  you  like  the  idea  of  marriage  contracts?  Explain  your  reasons. 

Answers  will  vary . Such  contracts  are  very  useful  if  a marriage  breaks  down,  but  some  people 
feel  that  they  help  destroy  the  commitment  that  is  fundamental  to  a marriage . Planning  for  the 
destruction  of  what  ought  to  be  a lifelong  relationship  can,  some  argue,  help  destroy  that  very 
relationship. 


Section  1 : Activity  4 

1.  Jane  Doe  met  Baron  Van  Massey,  and  after  three  months  they  married.  Jane  thought  that 
“Baron”  was  a title  and  not  a first  name.  After  the  marriage,  he  took  her  to  his  home  in  a slum. 
She  applied  for  an  annulment.  Would  she  be  successful?  Explain  why  or  why  not 

No.  There  is  no  indication  that  Baron  Van  Massey  fraudulently  misrepresented  himself,  and  even 
if  he  had,  fraud  as  to  social  and  financial  position  is  not  ordinarily  grounds  for  annulment. 

2.  Shauna  Martchenko,  age  seventeen,  became  pregnant.  She  and  her  boyfriend  did  not  wish  to  get 
married.  Their  parents,  however,  put  a great  deal  of  pressure  on  them.  Shauna’ s mother  was 
especially  upset,  swearing  that  she  would  see  her  daughter  dead  rather  than  have  her  bring  so 
great  a shame  on  the  family. 

Shauna  married  her  boyfriend,  but  soon  applied  for  an  annulment.  Would  she  be  successful? 
Explain  your  answer. 

This  situation  is  not  entirely  clear-cut.  The  courts  would  have  to  decide  whether  the  pressure 
Shauna’ s family  put  on  her  was  enough  to  constitute  duress.  In  particular,  the  courts  would  have 
to  determine  whether  or  not  Shauna  felt  her  life  genuinely  threatened  by  her  mother’s  words,  or 
whether  Shauna  knew  that  her  mother  did  not  literally  mean  what  she  said. 

3.  Alonzo  Racicot  came  from  a large  family  and  always  dreamed  of  having  many  children  of  his 
own.  He  married  Anne-Marie  Wilson,  who  also  intended  to  have  many  children,  bought  a big 
old  farmhouse  to  accommodate  their  offspring,  and  began  waiting  for  child  number  one.  When 
Anne-Marie  failed  to  become  pregnant,  both  parents  had  fertility  tests  done  and  learned  to  their 
horror  that  Anne-Marie  was  sterile.  Alonzo  filed  for  an  annulment. 

Would  he  be  successful?  Explain. 

No.  Neither  spouse  knew  of  Anne-Marie’ s infertility  at  the  time  of  their  marriage,  so  there  are  no 
grounds  for  annulment. 
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Section  1 : Activity  5 

Indicate  whether  each  statement  that  follows  is  true  or  false  by  putting  a T or  an  F in  the  blank  to  the 
left  of  each  statement 

T. 1.  Non-consummation  can  be  grounds  for  an  annulment. 

E—  2.  Upon  marriage  a man  automatically  becomes  the  owner  of  all  of  his  wife’s  possessions. 
J—  3.  Spouses  may  sue  each  other  for  breach  of  contract. 

p 

— - — 4.  Spouses  may  sue  each  other  for  the  tort  of  slander. 

p 

_l — 5.  A husband  is  automatically  responsible  for  his  wife’s  debts. 

T 

— i — 6.  A wife  is  her  husband’s  assumed  agent  when  entering  into  a contract  for  household 
necessities. 


Section  1 : Activity  6 

1.  June  Thibault  lived  in  a common-law  relationship  with  Sven  Halvorsen,  and  they  successfully 
built  a business  over  twenty  years.  At  the  dissolution  of  the  relationship  would  June  have  legal 
claims  to  the  business  if  it  was  in  Sven’s  name?  Explain. 

Yes.  If  June  actively  contributed  to  the  business  for  a length  of  time,  she  can  claim  compensation 
for  her  contributions. 

2.  Ilsa  and  Frank  were  living  in  a common-law  situation  when  Frank  was  arrested  for  armed 
robbery.  During  his  trial  the  crown  attorney  wanted  Ilsa  to  provide  testimony  that  would  help 
convict  Frank.  Could  Ilsa  refuse  on  the  grounds  that  she  could  not  be  made  to  give  evidence 
against  her  common-law  husband?  Explain  why  or  why  not. 

No.  This  right  is  not  accorded  people  who  are  not  legally  married.  People  living  common  law 
are  considered  to  be  single  people  under  criminal  law. 


Section  1 : Follow-up  Activities 

Extra  Help 

1 . Indicate  whether  each  statement  that  follows  is  true  or  false  by  putting  T or  F in  the  space 
provided  to  the  left  of  each  statement. 

—T. a.  The  legal  consideration  in  engagement  contracts  is  each  party’s  promise  to  marry  the 

other. 

p 

— - — b.  The  agreement  to  marry  must  be  in  writing  to  be  enforceable. 
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A promise  to  marry  is  legally  binding  on  a minor. 

If  one  party  breaks  the  engagement  without  just  cause  and  without  the  other  party’s 
consent,  that  party  is  guilty  of  a breach  of  contract. 

It  is  illegal  to  issue  a marriage  licence  to  any  person  who  is  mentally  ill. 

The  clergy  are  entitled  to  a fee  of  $100  for  performing  a marriage  ceremony  in 
Alberta. 

A husband  and  wife  cannot  commit  the  crime  of  conspiracy  with  one  another. 

If  a man,  without  legal  justification,  breaks  off  an  engagement  to  be  married,  he  can 
still  demand  that  the  engagement  ring  be  returned  to  him. 

An  annulment  order  dissolves  an  existing  marriage. 

If  a prohibited  degree  of  relationship  is  found  to  exist  between  two  people,  their 
marriage  is  void. 

Sterility  is  always  grounds  for  annulment. 

Alberta  law  recognizes  common-law  unions  as  valid  marriages. 

In  common-law  relationships  all  property  is  divided  equally  between  the  two  parties 
should  they  decide  to  separate. 

2.  Fill  in  the  blank  spaces  in  the  following  statements. 

a.  An  engagement  is  an  agreement  to  marry  and  is  governed  by  the  ordinary  rules  of  contract 
law. 

b.  Any  promise  of  a gift  that  is  made  in  connection  with  a marriage  must  be  in  writing  to  be 
enforceable. 

c.  The  party  who  unjustifiably  breaks  the  engagement  cannot  be  legally  compelled  to  marry  the 
other  party. 

d.  The  parties  to  a marriage  must  not  be  related  within  the  prohibited  degrees  of  affinity  or 
consanguinity. 

e.  No  person  under  the  age  of  sixteen  may  be  married  in  Alberta  except  for  a pregnant  female  or 
the  mother  of  a living  child. 

f.  There  must  be  two  witnesses  present  at  the  marriage  ceremony. 

g.  A husband  and  wife  are  legally  free  to  enter  into  contracts  with  one  another. 
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h.  Communications  between  a husband  and  wife  during  coverture  are  privileged. 

i.  The  most  frequent  exception  to  the  general  rule  that  one  spouse  is  not  responsible  for  the 
other’s  contract  is  the  case  where  a wife  enters  into  contractual  obligations  in  the  capacity  of 
her  husband’s  agent. 

j.  A wife  is  her  husband’s  assumed  agent  when  entering  into  reasonable  contracts  for 
necessities. 

k.  Annulled  marriages  are  those  which,  from  a legal  point  of  view,  never  existed. 

l.  One  of  the  most  frequently  used  grounds  for  annulment  is  that  of  fraud,  which  is  based  on  a 
misrepresentation  or  concealment  of  some  vital  fact  by  one  of  the  parties. 

m.  Under  the  Worker’s  Compensation  Acta,  common-law  spouse  in  Alberta  may  receive 
compensation  upon  the  death  of  his  or  her  partner. 


Enrichment 

1.  The  number  of  common-law  marriages  has  increased  dramatically  in  the  last  decade  or  two  as 
society’s  values  and  attitudes  have  changed.  This  has,  of  course,  created  legal  problems:  how 
should  the  law  treat  unmarried  couples  living  as  husband  and  wife? 

As  you  have  seen,  laws  governing  common-law  relationships  vary  somewhat  from  province  to 
province.  Go  to  your  library  and  research  the  laws  as  they  now  stand  in  your  province.  Your 
librarian  will  be  able  to  direct  you  to  relevant  material. 

If  the  topic  really  interests  you,  try  to  arrange  an  interview  with  a social  worker  or  a family-law 
lawyer.  Remember  to  prepare  a list  of  questions  in  advance  if  you  do  conduct  an  interview.  Use 
a tape  recorder  or  notepad  to  record  your  interviewee’s  comments. 

When  you’ve  finished  your  research,  write  up  your  findings  in  a short  research  paper.  If  you  are 
in  a classroom,  ask  your  learning  facilitator  if  you  can  present  your  paper  to  your  class.  It  should 
make  for  an  interesting  discussion. 

Did  you  find  the  material  that  you  required?  Did  you  find  the  topic  interesting?  Were  you  able 
to  present  your  ideas  in  a clearly-written  paper?  What  do  you  think  of  our  laws  governing 
common-law  relationships?  Should  they  be  changed?  If  so,  how? 

2.  The  Section  4 Enrichment  activity  of  Module  2 recommended  that  you  watch  a videotape  from 
the  ACCESS  series  You  and  the  Law.  There  are  several  tapes  in  this  series  that  apply  to  the 
material  covered  in  Module  3;  if  you  can  acquire  them,  it  would  be  worth  your  while  to  watch 
them. 

At  this  point  the  most  helpful  tape  in  the  series  would  be  Marriage  and  Common  Law,  though  it 
would  be  just  as  appropriate  to  view  it  after  doing  Section  2 of  this  module.  If  you  can  watch  this 
tape,  keep  an  eye  out  especially  for  the  differences  in  the  rights  that  exist  in  a marriage  and  a 
common-law  relationship. 
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Section  1 : Assignment 

1.  Read  the  case  studies  that  follow  and  answer  the  questions  based  on  them. 

a.  Anna  and  Henry  were  engaged  to  be  married.  While  visiting  the  couple,  Henry’s  uncle  orally 
promised  to  give  them  $5000  as  a wedding  gift.  Several  other  people  were  present  when  the 
promise  was  made.  After  the  marriage,  however,  Henry’s  uncle  refused  to  pay. 

Could  this  promise  be  enforced?  Explain  your  answer. 

No.  Any  promise  of  a gift  that  is  made  in  connection  with  a marriage  must  be  in  writing  to  be 
enforceable.  This  is  required  by  the  Statute  of  Frauds. 

b.  Alfonso  and  Helen  were  engaged  to  be  married,  and  in  anticipation  of  the  event  they  drew  up 
a marriage  contract.  In  the  contract  both  parties  agreed  that  Helen  would  be  solely 
responsible  for  the  housekeeping. 

Could  such  a condition  in  the  contract  be  enforced?  Explain. 

No.  This  is  a contract  for  personal  services  and  as  such  is  not  enforceable. 

c.  Pierre  and  Selma  had  been  married  for  seventeen  years  and  had  three  children.  For  the  past 
six  years  Pierre  had  been  gambling  heavily,  using  both  his  paycheck  and  money  from  their 
joint  savings  account.  As  a result  of  his  constant  losing  at  the  gambling  table,  the  family  had 
to  cut  back  on  food,  clothing,  and  entertainment  expenses.  It  had  got  to  the  point  where  the 
savings  account  was  depleted  and  Pierre  did  not  give  Selma  enough  money  to  feed  and  clothe 
the  family.  Selma  began  to  charge  food  and  clothing  items  to  Pierre’s  accounts  at  various 
stores  in  town  without  Pierre’s  knowledge. 

Would  Pierre  be  forced  to  pay  for  the  debts  of  his  wife?  Explain  why  or  why  not. 

Yes  A wife  is  her  husbands  assumed  agent  when  entering  into  reasonable  contracts  for 
necessities. 

d.  Bernadette  was  seventeen  years  old  and  Jim  was  twenty.  They  wanted  to  get  married  and 
applied  for  a marriage  licence.  Bernadette  lied  and  claimed  she  was  eighteen.  They  were 
secretly  married  and  went  on  a two-week  honeymoon.  Upon  their  return  Bernadette’s  parents 
tried  to  have  the  marriage  annulled  on  the  grounds  that  Bernadette  was  a minor  and  they  did 
not  consent  to  the  marriage,  but  the  court  rejected  their  request. 

For  what  probable  reason(s)  would  the  court  have  refused  to  grant  the  annulment? 

Jim  and  Bernadette  have  lived  together  for  two  weeks  as  man  and  wife  and  their  union  has 
been  consummated.  A relatively  minor  irregularity  such  as  lack  of  parental  consent  would 
not  be  sufficient  to  annul  the  marriage. 
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e.  Serge  and  Krystin  were  married,  but  within  a week  Krystin’s  behaviour  became  abusive, 
argumentative,  and  strange.  Eventually  they  separated,  with  Krystin  leaving  home  for 
varying  periods  of  time  and  giving  no  explanation  as  to  her  whereabouts.  Serge  applied  to 
the  court  to  annul  the  marriage.  The  annulment  was  granted. 

What  must  Serge  have  likely  been  able  to  prove? 

He  must  have  been  able  to  prove  that  Krystin  was  mentally  incompetent  at  the  time  of  the 
wedding  ceremony. 

f.  A young  woman  applied  for  an  annulment  of  her  marriage.  The  husband,  who  recently 
arrived  from  Greece,  had  married  her  in  order  to  gain  the  appropriate  status  for  Canadian 
citizenship.  Immediately  after  the  wedding  ceremony,  he  left  the  woman,  refusing  to  see  her 
again. 

What  would  be  the  probable  grounds  for  the  woman’s  request  for  the  annulment? 

One  likely  ground  would  be  fraud.  The  husband  had  concealed  his  intent  not  to  perform 
marital  duties  or  engage  in  normal  relations.  A second  possible  ground  would  be  lack  of 
communication. 

2.  Write  two  or  more  well-organized  paragraphs  describing  the  legal  differences  between  a formal 
and  a common-law  marriage. 

Students'  responses  will  vary.  Particular  attention  should  be  paid  to  the  legal  rights  and 
responsibilities  accruing  to  the  parties  in  each  situation  and  the  degree  of  difficulty  in 
terminating  the  relationship. 

Also  mark  for  organization  and  presentation.  Do  not  expect  students  to  take  a position  on  the 
comparison , but  if  they  choose  to  do  so,  see  that  they  support  their  views  adequately. 

Section  2:  Desertion,  Separation,  and  Divorce 

Key  Concepts: 

• desertion 

• separation 

• divorce 

• grounds  for  divorce 

• divorce  procedures 

• matrimonial  property 

• maintenance 

Section  2 turns  from  engagements  and  marriage  to  look  at  the  legal  implications  in  the  breaking  up  of 
relationships  through  separation,  desertion,  and,  most  particularly,  divorce. 
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Teaching  Suggestions 

As  in  the  case  of  Section  1,  students  should  have  a good  deal  to  say  - and  many  questions  to 
ask  - about  the  material  in  Section  2.  Try  to  channel  their  interest  constructively,  remaining 
aware  of  the  sensitivity  of  some  of  the  material. 

Again  encourage  students  to  ask  why  the  laws  are  as  they  are  and  whether  or  not  they  are  fair. 

The  courts  have  recently  made  changes  in  divorce  settlements.  For  example,  women  who 
have  worked  without  pay  in  a husband’s  business  are  now  often  considered  to  be  entitled  to 
compensation,  and  men  are  more  often  being  awarded  custody  of  their  children.  Use  issues 
such  as  these  to  generate  class  discussions  and  formal  or  informal  debates. 

Encourage  discussions  on  the  ease  with  which  couples  should  be  allowed  to  divorce.  Is  the 
liberalization  of  divorce  laws  contributing  to  the  destruction  of  the  family  unit?  Again,  topics 
like  these  can  be  used  for  debates  and  position  papers. 

If  you  discover  differences  in  your  class  between  male  and  female  views  on  such  things  as 
maintenance  payments,  use  these  differences  to  develop  constructive  discussions  and  debates. 

The  ACCESS  videotape  (catalogue  number  VC275904)  recommended  for  Enrichment  could 
be  used  as  a basis  for  class  discussion.  Again,  be  sure  to  preview  the  tape  before  showing  it. 


Section  2:  Activity  1 

1 . Briefly  define  cohabitation  in  your  own  words. 

Wording  will  vary.  Cohabitation  exists  when  a couple  live  together  as  husband  and  wife. 

2.  What  are  the  two  elements  necessary  to  constitute  desertion? 

The  two  elements  are  as  follows: 

• A physical  separation  of  the  partners  must  have  occurred. 

• One  of  the  two  partners  must  have  the  intention  not  to  return. 


Law  20 


11 


Learning  Facilitator’s  Manual 


Module  3 


Section  2:  Activity  2 

1 . What  are  the  three  basic  types  of  separation? 

The  three  types  of  separation  are 

• living  apart 

• legal  separation 

• judicial  separation 

2.  List  five  provisions  that  may  be  included  in  a separation  agreement. 

Five  provisions  that  may  be  included  in  a separation  agreement  are 

• an  agreement  for  the  parties  to  live  apart  and  not  annoy  each  other 

• a division  of  assets 

• financial  provisions 

• provisions  for  custody  of  the  children  and  access  to  them 

• a cost-of-living  clause 

3.  Quentin  and  Gisela  have  a separation  agreement  drawn  up.  One  of  the  stipulations  agreed  to  is 
that  Gisela  will  not  take  a part-time  job  but  will  stay  at  home  to  look  after  the  three  children. 
Three  months  after  the  separation,  Quentin  finds  out  that  Gisela  is  working  six  hours  a night,  six 
days  a week  as  a barmaid  in  a beer  parlour.  The  children  are  looked  after  by  their  grandmother 
during  these  times. 

What  effect  do  you  think  Gisela’s  actions  will  have  on  the  separation  agreement?  Explain. 

A separation  agreement  is  a contract  enforceable  by  the  courts . Gisela  is  in  breach  of  contract. 
Quentin  may  obtain  an  injunction  to  prevent  her  from  working.  However,  if  Gisela  can  establish 
that  Quentin  is  not  providing  enough  money  for  their  children,  the  court  may  rule  differently. 


Section  2:  Activity  3 

1.  What  is  the  difference  between  a divorce  and  an  annulment? 

An  annulment  means  that  in  the  eyes  of  the  law  the  marriage  never  occurred.  A divorce  legally 
dissolves  an  existing  marriage. 

2.  Define  the  following: 
a.  Petitioner 

A petitioner  is  someone  who  applies  to  the  court,  for  example,  a spouse  who  applies  for 
divorce. 
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b.  Respondent 

A respondent  is  the  person  from  whom  the  petitioner  is  seeking  something,  for  example,  a 
divorce. 

c.  Co-respondent 

A co-respondent  is  a third  party  to  a suit  involving  a respondent  and  a petitioner,  for 
example,  a person  with  whom  a respondent  in  a divorce  case  committed  adultery. 

3.  What  are  the  two  requirements  needed  to  obtain  a divorce? 

The  two  requirements  for  a divorce  are  as  follows: 

• A breakdown  has  occurred  in  the  marriage. 

• Provincial  residence  requirements  are  met  (in  Alberta  one  spouse  has  to  have  been  living 
in  the  province  for  at  least  a year). 

4.  What  are  the  three  grounds  for  divorce  in  Canada? 

The  three  grounds  for  divorce  are  that 

• the  spouses  have  been  apart  for  at  least  a year 
OR 

• the  spouse  against  whom  the  divorce  proceeding  is  brought  has  committed  adultery 
OR 

• the  spouse  against  whom  the  divorce  proceeding  is  brought  has  treated  the  other  spouse 
with  cruelty 

5.  What  are  the  four  bars  to  divorce  in  Canada? 

The  four  bars  to  divorce  are 

• collusion 

• condonation 

• connivance 

• inadequate  provision  for  care  of  the  children 

6.  What  advantages  would  there  be  to  the  process  of  divorce  mediation? 

Answers  will  vary.  Mediation  saves  the  expense  of  hiring  lawyers  to  work  out  the  details  of  the 
divorce.  There  is  also  the  possibility  that  mediation  can  lead  to  a reconciliation ; at  the  very  least 
it  will  probably  minimize  hard  feelings. 
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7.  One  consideration  the  courts  take  into  account  in  dividing  property  according  to  the  Matrimonial 
Property  Act  is  the  length  of  the  marriage.  Explain  why  this  factor  would  be  considered 
important. 

The  courts  want  to  prevent  a situation  in  which  someone  marries  a wealthy  person  and  instantly 
files  for  divorce,  hoping  to  make  off  with  a good  share  of  the  wealthy  person’s  property. 

8.  What  is  the  difference  between  alimony  and  maintenance  payments ? 

Alimony  consists  of  payments  made  while  a couple  is  separated  but  still  married. 

Maintenance  payments  consist  of  payments  made  after  an  annulment  or  divorce. 

9.  What  is  the  purpose  of  the  Maintenance  Enforcement  Actl 

The  Maintenance  Enforcement  Act  is  designed  to  ensure  that  ex-spouses  who  are  required  to 
make  maintenance  payments  do,  in  fact,  make  those  payments. 


Section  2:  Follow-up  Activities 

Extra  Help 

Fill  in  the  blank  spaces  in  the  following  statements. 

1.  In  a situation  where  the  husband  and  wife  are  living  apart  they  would  be  well  advised  to  have  a 
lawyer  draft  a separation  agreement. 

2.  Maintenance  for  children  is  usually  fixed  until  the  children  reach  a certain  age. 

3.  An  official  separation  order  does  not  allow  either  party  to  marry  again  during  the  other’s  lifetime. 

4.  A separation  can  be  enforced  just  like  any  other  contract. 

5.  In  addition  to  being  physically  absent  the  second  vital  element  of  desertion  is  the  intention  not  to 
return. 

6.  The  party  who  starts  the  divorce  proceeding  is  called  the  petitioner , and  the  other  party  is  called 
the  respondent. 

7.  Divorce  actions  are  conducted  in  the  Court  of  Queen’s  Bench  according  to  the  Divorce  Act , 
which  is  a federal  act  applicable  to  all  of  Canada. 

8.  Adultery  involves  voluntary  sexual  relations  by  a married  person  with  someone  of  the  opposite 
sex  other  than  his  or  her  spouse. 

9.  Collusion  is  an  agreement,  or  conspiracy,  involving  the  divorce  petitioner  that  is  intended  to 
deceive  the  court. 
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10.  Connivance  occurs  when  one  marriage  partner  encourages,  aids,  or  permits  the  other  to  perform 
an  act  that  can  be  used  as  a ground  for  divorce. 

11.  A decree  of  divorce  is  usually  granted  in  two  stages. 

12.  Three  types  of  separation  are  living  apart,  legal  separation,  and  judicial  separation. 

13.  The  court  order  finalizing  a divorce  is  called  a decree  absolute. 

14.  Divorce  mediation  is  a process  whereby  a minister,  psychologist,  or  some  other  third  party 
meets  with  a couple  to  work  on  an  agreement. 

15.  The  rules  governing  the  property  division  in  a divorce  are  set  forth  in  the  Matrimonial  Property 
Act. 

16.  If  an  ex-spouse  is  not  making  die  required  maintenance  payments,  the  other  ex-spouse  can  turn 
to  the  Maintenance  Enforcement  Act  for  help. 


Enrichment 

1 . Prior  to  1968  there  was  no  Divorce  Act  in  Canada.  Laws  varied  from  province  to  province,  and 
adultery  was  just  about  the  only  legal  grounds  for  divorce.  The  result  was  that  many  people  in 
unhappy  marriages  simply  had  to  put  up  with  them. 

The  first  Divorce  Act  was  passed  in  1968,  but  it  was  roundly  criticized  almost  from  the  start.  In 
the  late  1970s  the  Law  Reform  Commission  suggested  that  major  changes  be  made  to  the 
country’s  divorce  laws. 

The  result  of  this  dissatisfaction  was  the  Divorce  Act  of  1985. 

Go  to  your  library  and  research  the  reasons  for  the  dissatisfaction  with  Canada’s  divorce  laws 
prior  to  1985  as  well  as  the  precise  changes  in  those  laws  brought  about  by  the  new  act  Your 
librarian  can  direct  you  in  your  research. 

When  you’ve  finished  researching  the  topic,  write  up  your  findings  in  a short  research  paper.  At 
the  end  of  your  paper  tell  whether  or  not  you  think  the  changes  in  the  new  Divorce  Act  were 
good  ideas  and  explain  why  or  why  not.  What  other  changes  would  you  like  to  see  made  in  the 
divorce  laws  of  our  country? 

Did  you  find  the  material  you  needed?  Would  you  like  to  see  other  changes  in  Canada’s  divorce 
laws?  Have  you  explained  your  ideas  clearly? 

2.  If  you  did  not  watch  the  ACCESS  videotape  Marriage  and  Common  Law  in  Section  1 but  you 
can  get  hold  of  the  tape,  it  would  be  a good  idea  to  watch  it  now.  In  addition,  Divorce,  another 
tape  in  the  same  series,  would  be  appropriate  to  view  at  this  point.  It  discusses  the  changes  to  the 
Divorce  Act  of  1985  that  made  it  easier  to  obtain  a divorce,  and  looks  at  issues  such  as  dividing 
property,  using  a mediator,  and  arranging  for  custody  of  children. 
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Section  2:  Assignment 

1.  In  your  own  words  briefly  explain  the  following  terms  as  they  relate  to  marriage  and  divorce.  Do 
not  simply  copy  definitions  from  the  Glossary. 

Answers  should  not  only  define  terms  but  explain  them  as  they  relate  to  marriage  and  divorce. 
Ensure  that  students  have  not  simply  copied  definitions.  Wordings  will  vary. 

a.  collusion 

Collusion  is  an  agreement  between  two  or  more  people  to  deceive  a court.  When  spouses 
agree  to  make  up  grounds  for  a divorce,  collusion  has  occurred.  This  is  a bar  to  divorce. 

b.  cruelty 

Cruelty  is  the  treatment  of  one  spouse  by  the  other  in  such  a way  as  to  cause  suffering  or 
fear.  Either  physical  or  mental  cruelty  can  be  grounds  for  divorce. 

c.  desertion 

Desertion  is  the  physical  separation  of  one  spouse  from  another  with  the  intention  on  the  part 
of  one  of  them  not  to  return.  The  other  spouse  must  be  willing  to  take  back  the  deserter  at  all 
times . 

d.  adultery 

Adultery  is  voluntary  sexual  relations  between  a married  person  and  someone  other  than  that 
person’s  spouse.  Adultery  constitutes  grounds  for  divorce. 

e.  separation  agreement 

A separation  agreement  is  a legal  contract  drawn  up  by  a married  couple  who  intend  to 
separate.  Such  an  agreement  can  outline  such  things  as  the  division  of  assets,  child  custody, 
and  financial  support.  Generally,  if  divorce  follows  the  separation,  the  courts  will  use  the 
separation  agreement  as  the  divorce  agreement. 

f.  judicial  separation 

A judicial  separation  occurs  in  the  case  of  desertion,  assault,  or  adultery.  If  one  spouse 
refuses  to  agree  to  a separation,  the  other  can  request  a judicial  separation  from  the  courts. 

g.  decree  absolute 

A decree  absolute  is  the  court  order  finalizing  a divorce.  It  comes  one  month  after  the 
interim  decree  nisi. 
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h.  alimony 

Alimony  consists  of  payments  made  by  one  spouse  to  the  other  while  the  couple  is  separated. 
Alimony  is  replaced  by  maintenance  payments  after  a divorce. 

2.  Explain  clearly  the  differences  between 

• an  annulment 

• a legal  separation 

• a divorce 

NOTE:  You  may  have  to  refer  back  to  Section  1 as  well. 

An  annulment  does  not  dissolve  a marriage  but  declares  that  the  marriage  never  legally  existed. 

A legal  separation  occurs  when  spouses  have  a legal  separation  document  drawn  up  by  a lawyer. 
A legally  separated  couple  is  still  married,  and  can  get  back  together  again  without  remarrying. 

A divorce  is  a legal  dissolution  of  an  existing  marriage  that  gives  the  ex-spouses  the  right  to 
remarry  if  they  so  desire . 

3.  In  1985  the  federal  government’s  Divorce  Act  liberalized  and  simplified  Canada’s  divorce  laws. 

What  do  you  think  of  the  current  state  of  divorce  laws  in  Canada?  Should  it  be  easier  to  obtain  a 
divorce?  Should  it  be  more  difficult?  Are  the  laws  just  about  right? 

In  your  answer  be  sure  to  refer  to  the  current  laws  governing  divorce. 

Express  your  ideas  in  a short  essay  of  two  or  three  paragraphs. 

Answers  will  be  personal.  Be  sure  that  students  take  a position  and  defend  it  logically.  Be  sure, 
as  well,  that  they  demonstrate  a knowledge  of  the  current  laws  governing  divorce. 

Mark  for  factual  content,  defence,  and  presentation. 


Section  3:  Rights  of  Parents  and  Children 

Key  Concepts: 


• rights  of  children 

• duties  of  parents  and  guardians 

• child  custody 

• adoption 

• crimes  of  children 


Section  3 looks  at  the  rights  of  children.  The  issues  of  child  custody  and  access  are  discussed  as  well 
as  the  crimes  of  children  (the  Young  Offenders  Act)  and  the  issue  of  adoption. 
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Teaching  Suggestions 

Much  of  the  material  in  this  section  relates  directly  to  the  rights  of  children  and  young  people. 
It  should  not  be  difficult  to  motivate  students  to  discuss  and  research  this  material. 

Given  the  age  of  most  Law  20  students,  Activity  4,  dealing  with  the  Young  Offenders  Act , 
will  be  among  the  most  popular  activities.  This  would  be  an  excellent  place  to  invite  a police 
officer  into  the  classroom  as  a guest  speaker  to  discuss  issues  related  to  youth  and  the 
criminal  justice  system. 


Section  3:  Activity  1 

1.  Mr.  Jonathan  Smithers  married  Miss  Jennifer  Frederick.  She  took  his  name  and  called  herself 
Mrs.  Jennifer  Smithers.  She  gave  birth  to  a son. 

a.  What  would  the  son’s  surname  likely  be? 

It  would  likely  be  Smithers. 

b.  What  alternatives  are  there? 

The  alternatives  are 

• Frederick 

• Frederick-Smithers  (Smithers-Frederick  is  possible,  but  the  legal  preference  is  for 
alphabetical  order ) 

• an  unhyphenated  combination  of  the  two  names 

2.  Loretta  Calhoun  and  Arnold  Finklestein  had  a child.  Though  the  couple  were  not  married, 
Arnold  accepted  that  he  was  the  child’s  father.  What  would  the  child’s  possible  surnames  be? 

The  possible  surnames  are 

• Calhoun 

• Finklestein 

• Calhoun-Finklestein  ( alphabetical  order  is  preferred) 

• an  unhyphenated  combination  of  the  parents’  names 
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3.  Ingrid  Schneider  and  Jerry  Potter  dated  regularly  through  high  school.  A couple  of  months  after 
leaving  for  college  Ingrid  discovered  that  she  was  pregnant.  She  carried  on  with  the  pregnancy 
and  near  the  end  of  her  first  year  of  college  gave  birth  to  a baby  girl  whom  she  named  Jenny. 
Three  years  later  she  married  Jerry. 

a.  Will  Jenny  be  considered  illegitimate  ah  her  life  because  she  was  bom  out  of  wedlock? 

No,  she  will  be  considered  to  have  been  legitimate  from  birth. 

b.  If  not,  when  will  her  status  change? 

It  will  change  when  her  parents  marry. 

c.  Will  her  birth  certificate  show  that  she  was  bom  out  of  wedlock? 

No.  Her  original  birth  certificate  will  be  replaced. 

4.  If  a child  is  sixteen  and  graduates  from  school,  are  the  parents  obligated  to  provide  payment  for 
post-secondary  education?  Explain. 

No.  Parents  are  required  only  to  provide  “ acceptable ” schooling  until  the  child  reaches  the  age 
of  sixteen. 

5.  You  sometimes  hear  in  the  news  about  parents’  refusing,  because  of  religious  beliefs,  to  give 
permission  for  blood  transfusions  for  their  ill  children.  In  such  cases  the  attending  doctors  can 
apply  to  the  courts  for  temporary  custody  of  the  infants.  The  courts  usually  grant  this  custody. 

a.  Why  do  you  think  the  judges  award  temporary  custody  of  the  children  to  the  medical 
institution? 

Answers  will  vary.  Judges  generally  assume  that  it  is  in  the  best  interests  of  children  to  do  all 
that  can  be  done  to  save  their  lives  in  such  situations. 

b.  Do  you  think  the  rights  of  the  parents  are  infringed  upon  in  cases  like  these?  Explain  your 
reasons. 

Answers  will  vary.  Are  your  ideas  clearly  explained? 

Section  3:  Activity  2 

1.  What  would  be  one  disadvantage  of  the  equal-time  custody  as  described  in  the  preceding 
discussion? 

Answers  will  vary.  One  disadvantage  is  that  the  children  involved  can  develop  a sense  of 
rootlessness  and  insecurity  when  they  are  constantly  shuffled  back  and  forth  between  their 
parents. 
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2.  Suggest  a reason  why  some  countries  might  not  wish  to  sign  the  convention  on  child  abduction. 

Answers  will  vary.  Different  cultures  have  differing  value  systems.  One  culture,  for  example, 
might  feel  that  child  rearing  should  be  entirely  a mother's  affair,  and  might  hesitate  to  return  an 
abducted  child  to  a father  who  had  been  awarded  custody  in  another  country. 


Section  3:  Activity  3 

1.  Why  would  records  of  adoptions  be  sealed? 

Adoptive  parents  are  legally  the  adopted  child's  parents.  As  they  raise  a child,  a strong 
emotional  bond  is  naturally  formed  as  with  natural  parents.  Severe  emotional  difficulties  could 
arise  if  adopted  children  had  access  to  the  records  revealing  their  biological  parents.  It  is  felt  to 
be  in  the  interests  of  the  adoptive  family  unit  that  adoption  records  be  sealed. 

2.  Do  you  think  that  after  reaching  the  age  of  eighteen  adopted  children  should  automatically  have 
access  to  their  files?  Explain  your  reasons. 

Answers  will  vary.  Some  people  feel  it's  simply  a matter  of  rights;  adopted  children,  they  believe, 
should  have  the  right  to  see  their  own  files.  Other  people  feel  that  it's  preferable  for  all 
concerned  if  children  don't  see  their  files.  Opening  files  can  cause  a rift  between  adoptive 
parents  and  the  children  they  have  raised.  This  point  of  view  tends  to  stress  the  rights  of  the 
adoptive  parents. 


Section  3:  Activity  4 

1.  Under  the  Young  Offenders  Act  what  is  the  definition  of  a “young  person”? 

A “ young  person"  is  one  between  the  ages  of  twelve  and  eighteen. 

2.  The  maximum  sentence  for  a young  offender  is  three  years.  Do  you  think  this  is  fair  if  a person 
of  seventeen  commits  a murder?  Explain  your  reasons. 

Answers  will  vary.  This  is  an  issue  that  is  receiving  a good  deal  of  public  debate  these  days. 
Some  people  believe  children  should  be  treated  much  more  leniently  than  adults;  the  hope  is  that 
the  children  will  not  turn  into  hardened  criminals.  Others  think  that  teenage  criminals  need  to  be 
punished  severely  if  they  are  to  be  deterred  from  further  criminal  activities. 

3.  Young  persons  between  the  ages  of  sixteen  and  eighteen  have  the  same  motor-vehicle  privileges 
as  adults.  However,  their  possible  sentences  for  violations  and  crimes  while  in  the  care  and 
control  of  a motor  vehicle  are  not  the  same  as  those  of  adults.  Should  the  law  be  changed,  or 
should  driving  be  allowed  only  after  the  age  of  eighteen?  Explain  your  reasons,  and  suggest  any 
alternative  solutions  you  think  might  work. 

Answers  will  vary.  Have  you  expressed  your  views  clearly?  Were  you  able  to  come  up  with  any 
alternative  solutions? 
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Section  3:  Follow-up  Activities 

Extra  Help 

Fill  in  the  blanks  in  the  following  statements. 

1 . In  Alberta  every  birth  must  be  registered  within  ten  days  of  its  occurrence. 

2.  If  a child  is  bom  to  an  unmarried  woman,  the  child  will  carry  the  mother’s  name. 

3.  A legitimate  child  is  one  bom  of  married  parents. 

4.  Every  child  must  attend  school  between  the  ages  of  six  and  sixteen. 

5.  After  a divorce  both  parents  are  still  expected  to  contribute  money  towards  their  children’s 
upbringing. 

6.  If  parents  or  guardians  abuse  or  abandon  children  in  their  care,  the  state  may  take  over  the 
responsibility  of  raising  the  children. 

7.  Children  taken  from  their  parents  and  placed  in  the  care  of  a protection  agency  are  called  wards 
of  that  agency. 

8.  Both  parents  are  responsible  for  supporting  their  children  until  they  reach  the  age  of  eighteen. 

9.  To  be  eligible  to  adopt  a child  in  Alberta,  adoptive  parents  must  be  not  more  than  forty  years 
older  than  the  child  they  wish  to  adopt. 

10.  No  action  can  be  taken  to  set  aside  an  adoption  after  one  year. 

1 1 . The  release  of  information  about  an  adoption  is  called  disclosure. 

12.  The  Young  Offenders  Act  deals  with  people  between  the  ages  of  twelve  and  eighteen. 

13.  Young  offenders  aged  fourteen  or  older  may  be  transferred  to  an  adult  court  if  a serious  crime  is 
involved. 

14.  Under  Section  29  of  the  Young  Offenders  Act  no  statement  given  by  a young  person  is 
admissible  in  court  unless  the  young  person  had  the  chance  to  consult  with  counsel  or  parents 
and  make  the  statement  in  their  presence. 

15.  The  records  of  a young  offender  are  available  only  to  the  attorney  general  or  a person 
authorized  by  that  official. 
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Enrichment 

1 . In  what  way  was  the  decision  of  the  original  trial  judge  unusual? 

The  trial  judge’s  decision  was  unusual  in  that  it  went  against  the  wishes  of  the  child  in  deciding 
who  would  have  custody.  The  judge’s  thinking  was  no  doubt  that  it  was  in  the  child’s  best 
interests  to  be  with  his  father  even  if  the  child  did  not  realize  this. 

2.  Explain  why  the  mother  was  probably  awarded  custody  in  the  end. 

The  reason  was  probably  the  son’s  continuously  expressed  wish  to  live  with  his  mother. 

3.  If  you  had  been  the  judge  in  the  Court  of  Appeal,  to  which  parent  would  you  have  awarded 
custody?  Explain  your  answer. 

Answers  will  vary.  Have  you  explained  your  reasons  clearly? 


Section  3:  Assignment 

1.  Every  year  in  Canada  thousands  of  married  couples  get  separated  or  divorced.  In  most  of  these 
cases,  a judge  will  have  to  make  a decision  as  to  which  parent  the  children  of  the  marriage  will 
live  with  and  what  visitation  rights  will  be  awarded  to  the  other  parent. 

The  Schmidt  family  has  just  come  to  the  point  where  Mr.  and  Mrs.  Schmidt  feel  they  can  no 
longer  live  together  under  one  roof.  One  morning  at  breakfast,  Mrs.  Schmidt  informs  her 
daughter  Constance  and  her  son  Darcy  that  mom  and  dad  are  no  longer  able  to  live  together  and 
that  dad  has  gone  to  see  his  lawyer  about  getting  a divorce. 

Facts  about  Mr.  Schmidt: 

• He  is  fifty  years  old. 

• He  has  a heart  condition  which  periodically  requires  emergency  treatment. 

• He  has  a drinking  problem  and  often  becomes  uncontrollably  angry  and  destructive  when 
drunk. 

• He  works  as  an  industrial  designer  and  makes  an  annual  salary  of  $75  000. 

• He  is  willing  to  give  the  matrimonial  home  and  large  monthly  maintenance  payments  to 
Mrs.  Schmidt. 

• He  does  not  have  a girlfriend  and  feels  he  is  getting  too  old  to  remarry. 

• A neighbour,  Mrs.  Black,  testified  that  Mr.  Schmidt  used  to  beat  Darcy,  but  she  hasn’t 
witnessed  these  beatings  in  the  last  two  or  three  years. 
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Facts  about  Mrs.  Schmidt: 

• She  is  forty-five  years  old. 

• She  uses  sedatives  heavily. 

• A psychiatrist’s  report  states  that  she  is  at  times  unstable  and  is  generally  unable  to  cope 
with  stressful  situations. 

• She  has  frequently  committed  adultery  in  the  past  few  years  with  a variety  of  men. 

• She  has  not  worked  at  a paying  job  in  the  past  twenty  years. 

• She  plans  to  many  a financially  secure  male  friend  (age  sixty-five)  when  the  divorce  is 
finalized. 

• She  loves  both  children,  but  according  to  a neighbour,  Mrs.  White,  she  clearly  favours 
Darcy  and  is  overly  permissive  with  him,  which,  in  the  neighbour’s  opinion,  has 
contributed  to  Darcy’s  delinquency. 

Facts  about  Darcy  Schmidt: 

• He  is  seventeen  years  old. 

• He  has  been  in  trouble  with  the  law  and,  according  to  neighbours  and  Mr.  Schmidt,  is 
beyond  the  control  of  Mrs.  Schmidt. 

• He  wants  to  quit  school,  move  out  of  the  matrimonial  home,  and  live  with  a couple  of  male 
friends  who  have  recent  criminal  records  for  drug  trafficking. 

Facts  about  Constance  Schmidt: 

• She  is  ten  years  old. 

• She  has  a medical  condition  that  requires  extensive  treatment  that  is  not  covered  by  any 
medical  payment  plan. 

• Although  Constance  loves  both  of  her  parents,  she  would  rather  stay  with  her  father,  who 
plans  to  move  into  an  apartment  on  the  other  side  of  the  city. 

• She  wants  to  stay  in  the  same  school  district  where  the  matrimonial  home  is  located  so  as 
not  to  lose  the  friends  she  has  made  at  school. 

Finally,  the  case  comes  to  court  and  a decision  must  be  made  as  to  who  gets  custody  of  Constance 
and  Darcy.  Given  the  noted  set  of  circumstances,  you  be  the  judge.  Should  Mr.  Schmidt  have 
custody  of  both  children,  just  one,  or  none?  Decide  the  same  for  Mrs.  Schmidt  Should  there  be 
joint  custody?  Be  sure  to  give  reasons  for  your  decisions. 
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This  is  a difficult  assignment.  There  are  many  complicating  factors  and  no  right  or  wrong 
answers. 

In  grading , assign  most  marks  according  to  how  thoroughly  students  have  thought  about  the 
material  and  how  carefully  they  have  considered  their  decisions.  Students  should  take  into 
account  such  factors  as  age,  financial  security,  personal  lifestyles,  and  the  past  histories  of  all 
parties  involved.  They  should,  above  all  else,  remember  that  the  guiding  principle  in  deciding  on 
custody  is  what  is  best  for  the  child . 

Be  sure  students  give  sound  reasons  and  clear  explanations  for  their  decisions. 

2.  The  Young  Offenders  Act  was  designed  so  that  young  people  would  be  protected  from  some  of 
the  more  rigorous  aspects  of  our  criminal  law  system.  The  belief  is  that  youths  who  have  become 
involved  in  criminal  activities  should  be  given  every  opportunity  to  become  productive  members 
of  society  rather  than  hardened  criminals. 

However,  the  act  has  come  under  fire  as  the  media  repeatedly  report  stories  of  teenage  criminals 
who  receive  lenient  sentences  for  their  crimes. 

In  a clearly  argued  short  essay  take  a position  on  this  issue: 

Should  youthful  criminals  be  treated  more  leniently  than  their  adult  counterparts? 

In  your  essay  refer  to  details  of  the  Young  Offenders  Act  to  demonstrate  your  awareness  of  some 
of  its  provisions.  Feel  free  to  refer  to  any  real  cases  in  which  the  act  has  come  into  play.  Defend 
your  ideas  with  logical  reasons  and,  wherever  possible,  back  them  up  with  facts. 

Again,  there  is  no  right  or  wrong  answer.  In  grading,  be  sure  that  students  do  take  a position  on 
the  issue  and  defend  it.  They  must  back  up  their  ideas  with  facts  and  logical  arguments. 

Make  sure,  as  well,  that  answers  demonstrate  an  awareness  of  the  material  covered  in  the  course 
on  the  Young  Offenders  Act. 

Assign  marks  as  well  for  presentation  and  organization. 


Section  4:  Wills  and  Inheritance 


Key  Concepts: 


• solemn  will 

• holograph  will 

• changing,  revoking,  and  cancelling  a will 

• probating  a will 

• intestacy 

Section  4 deals  with  matters  such  as  the  writing  of  wills,  the  division  of  estates  among  beneficiaries, 
and  the  problems  posed  by  intestate  deaths. 


Law  20 


24 


Learning  Facilitator’s  Manual 


Module  3 


Teaching  Suggestions 

Wills  and  dying  are  not  subjects  most  people  enjoy  discussing.  Such  topics  will  seem 
especially  remote  and  uninteresting  to  teenage  students.  Therefore,  don’t  expect  your 
students  to  demonstrate  the  same  level  of  interest  for  the  material  in  Section  4 as  they  did  in 
the  previous  sections. 

One  motivational  activity  would  be  to  have  students  write  out  their  own  wills.  If  possible, 
discuss  them  in  class  (be  sure  to  get  the  students’  permission)  and  try  to  draw  out  some  of  the 
ambiguities  and  general  lack  of  clarity  you’re  bound  to  discover.  Use  these  to  point  out  the 
need  for  trained  lawyers  and  precise  laws  governing  the  rules  of  inheritance. 

Another  activity  would  be  to  draw  up  a rather  unclear  and  complicated  will  and  have  students 
play  the  parts  of  lawyers  and  executors  who  must  interpret  the  desires  of  the  testator.  The 
point  would  be  to  demonstrate  the  need  for  precision  and  clarity  in  constructing  a will. 

Finally,  you  might  want  to  show  the  video  Wills  (ACCESS  catalogue  number  VC275910), 
recommended  in  the  Enrichment  activities,  as  background  for  a classroom  discussion. 


Section  4:  Activity  1 

Write  down  definitions  for  the  following  words: 

1.  will 

A will  is  a legal  document  drawn  up  by  a person  specifying  how  that  person's  property  is  to 
be  distributed  after  death. 

2.  testator 

A testator  is  a male  person  who  draws  up  a will. 

3.  beneficiary 

A beneficiary  is  a person  named  to  receive  a benefit,  for  example,  a bequest  under  the  terms 
of  a will. 
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Section  4:  Activity  2 

1 . When  do  the  provisions  in  a will  take  effect? 

The  provisions  take  effect  upon  the  death  of  the  testator. 

2.  Who  may  be  a witness  to  a will? 

Anyone  who  is  not  a beneficiary  to  a will  or  the  spouse  of  a beneficiary  may  be  a witness  to  a 
will. 

3.  Who  is  the  person  best  qualified  to  draw  up  a will? 

A lawyer  is  best  qualified  to  draw  up  a will. 

4.  How  is  a solemn  will  different  from  a holograph  will? 

A solemn  will  is  drawn  up  by  a lawyer  and  must  be  witnessed.  A holograph  will  is  written  by  the 
testator  and  need  not  be  witnessed. 

5.  Why  is  a joint- accident  clause  a good  idea  in  a will? 

It  is  a good  idea  because  it  determines,  according  to  the  wishes  of  the  spouses,  who  will  be 
considered  to  have  died  first  in  case  of  a mutual  accident.  This  can  have  a profound  effect  on 
how  an  estate  will  be  distributed  if  such  an  eventuality  occurs. 

6.  What  is  the  residue  of  an  estate? 

The  residue  of  an  estate  is  what  is  left  over  after  the  bequests  of  a will  have  been  made. 

Section  4:  Activity  3 

1 . What  is  a codicil  to  a will? 

A codicil  is  a document  containing  an  addition,  deletion,  or  substitution  in  a will. 

2.  List  three  ways  of  revoking  a will. 

The  three  ways  are  as  follows:  You  can 

• draw  up  a new  will  in  which  it  is  stated  that  all  previous  wills  are  revoked 

• destroy  the  will  with  the  intention  of  revoking  it 

• get  married 
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3.  Why  would  a marriage  cause  a will  to  be  invalid? 

When  a person  marries,  their  financial  responsibilities  change.  Previously -made  wills  will 
therefore  be  cancelled  automatically. 

4.  What  does  it  mean  to  probate  a will? 

To  probate  a will  means  to  declare  the  document  to  be,  in  fact,  the  last  will  and  testament  of  a 
deceased.  The  Surrogate  Court  probates  wills. 

5.  Why  would  it  be  necessary  for  executors  to  be  accountable  to  the  courts  for  their  actions? 

This  is  to  ensure  that  the  executors  do  not  deplete  the  assets  of  the  estates  through  negligence  or 
criminal  intent. 

Section  4:  Activity  4 

1 . What  does  it  mean  to  die  intestate ? 

To  die  intestate  is  to  die  without  having  drawn  up  a will. 

2.  What  statute  in  Alberta  governs  what  happens  to  the  estate  of  a person  who  has  died  intestate? 
The  statute  is  the  Intestate  Succession  Act. 

3.  Put  numbers  in  the  blanks  beside  each  of  the  following  people  to  indicate  the  order  in  which  they 
would  inherit  from  the  estate  of  an  intestate. 


4 

. a. 

nephew 

2 

. b. 

child 

5 

. c. 

aunt 

3 

. d. 

mother 

1 

. e. 

spouse 
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4.  Ms.  Kinderchuk  died  intestate,  leaving  an  estate  worth  $70  000.  She  was  survived  by  a husband 
and  three  children  - Lorraine,  Jasmine,  and  Marcel.  How  much  would  each  person  stand  to 
inherit  (to  the  nearest  dollar)? 


a. 

Mr.  Kinderchuk 

$50  000 

b. 

Lorraine 

$6667 

c. 

Jasmine 

$6667 

d. 

Marcel 

$6667 

Section  4:  Activity  5 

1 . Why  might  the  beneficiary  of  a will  choose  not  to  accept  an  inheritance  for  financial  reasons? 
Use  an  example  to  illustrate  your  answer. 

Answers  will  vary.  An  example  might  be  that  a beneficiary  was  bequeathed  a heavily  mortgaged 
house.  More  simply,  beneficiaries  might  be  bequeathed  things  they  simply  do  not  like  - vicious 
pets,  worthless  belongings,  and  so  on.  There  are  any  number  of  reasons  for  refusing  a bequest. 

2.  Who  can  make  claims  on  the  estate  of  a deceased  under  the  Family  Relief  Acft 
The  following  people  can  make  claims  under  the  Family  Relief  Act. 

• a spouse  who  was  financially  dependent 

• a person  acting  for  a minor  dependant 

• a person  over  the  age  of  eighteen  but  still  dependent  because  of  full-time  attendance  at 
school 

• a person  who  is  dependent  due  to  a mental  and! or  physical  disability 
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Section  4:  Follow-up  Activities 

Extra  Help 

Indicate  whether  each  of  the  following  statements  is  true  or  false  by  putting  a T or  F in  the  space 
provided  to  the  left  of  each  statement. 

1.  The  provisions  of  a will  take  effect  as  soon  as  it  is  signed  and  witnessed. 

—E 2.  The  ordinary  form  of  a will  is  called  a holograph  will. 

. . 3.  Witnesses  are  required  to  sign  a holograph  will. 


4.  A will  can  contain  the  condition  that  a child  will  inherit  only  if  that  child  marries  a 
certain  individual. 

5.  A witness  to  a will  cannot  also  be  a beneficiary. 

6.  Any  specific  bequests  that  cannot  be  carried  out  will  become  a part  of  the  residue. 

7.  No  witnesses  are  required  to  make  a codicil  valid. 

8.  The  marriage  of  the  testator  automatically  revokes  that  person’s  will. 

9.  Probate  is  the  procedure  by  which  the  will  of  the  deceased  person  is  approved  by  the 
Court  of  Queen’s  Bench. 

10.  Executors  receive  no  compensation  for  their  services. 

11.  A testator  must  always  be  of  legal  age. 

12.  Holograph  wills  are  recognized  in  all  provinces. 

13.  The  trustee  and  executor  of  a will  can  be  the  same  person. 

14.  The  Survivorship  Act  of  Alberta  assumes  that  if  a husband  and  wife  die  together,  the 
husband  died  first. 

15.  A spouse  cannot  bequeath  any  items  already  dealt  with  in  a marriage  contract. 

16.  A will  can  be  revoked  by  destroying  it  with  the  intention  of  revoking  it. 

17.  It  is  an  executor’s  duty  to  notify  beneficiaries  of  their  entitlements. 

18.  A court-appointed  administrator’s  decisions  are  governed  by  the  Intestate  Succession 
Act. 
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F_ 19.  Aunts  and  uncles  are  lineal  relatives. 

T_  20.  If  a male  intestate  leaves  an  estate  worth  $30  000,  his  wife  will  inherit  all  of  it. 


Enrichment 

1.  Read  the  cases  that  follow  and  answer  the  questions  based  on  them. 

a.  Mr.  Thompson  made  a valid  will  in  which  he  left  three  valuable  antique  chairs  to  his  daughter 
Edith.  He  later  drew  a line  through  Edith’s  name  and  substituted  the  name  of  his  son  Robert. 
When  Thompson’s  will  was  read,  both  children  claimed  the  furniture. 

To  whom  will  the  courts  award  the  chairs?  Explain  your  answer. 

The  chairs  will  be  awarded  to  Edith.  The  change  should  have  been  initialled  and  witnessed. 

b.  Bill  and  his  wife,  who  was  younger  than  Bill,  were  both  in  an  accident  in  which  Bill  was 
killed  immediately.  They  had  no  children.  Bill  had  a will  in  which  he  had  written: 

“I  leave  everything  to  my  wife,  Jeanne,  provided  she  survives  me  by  thirty  days;  then  I leave 
everything  to  my  brother,  John.” 

Jeanne  also  had  a will  in  which  she  left  everything  to  her  mother. 

Jeanne  died  two  days  after  the  accident.  Who  will  end  up  with  Bill’s  property  - John  or 
Jeanne’s  mother?  Explain  your  answer. 

John  will  get  the  property.  Since  Jeanne  did  not  survive  Bill  by  thirty  days,  she  will  not 
inherit  his  property.  It  will  go  straight  to  John. 

c.  Petruk  legally  executes  a will  in  which  one  of  the  bequests  is  a house  and  lot  to  his  nephew, 
Emil  Petruk.  Petruk  informs  Emil  in  a letter  that  he,  Emil,  is  to  benefit  by  the  will,  but  does 
not  tell  Emil  exactly  what  he  is  to  inherit.  Later  Petruk  changes  his  mind  and  adds  a valid 
codicil  to  his  will  by  which  he  leaves  the  house  and  lot  to  his  brother  Orest,  and  nothing  to 
Emil.  When  the  will  is  read  and  Emil  finds  that  he  has  been  disinherited,  he  takes  legal 
action  to  have  the  codicil  set  aside  and  produces  the  letter  from  Petruk  as  evidence  of 
intention. 

What  would  the  court  decide?  Explain  your  answer. 

The  court  would  decide  in  favour  of  Orest.  Petruk  had  make  a valid  codicil,  thereby 
cancelling  his  previous  intentions. 

2.  The  videotape  Wills,  another  tape  in  the  ACCESS  series  You  and  the  Law , should  be  interesting 
viewing  at  this  point.  This  video  contains  many  practical  tips  on  making  a will  but  does  not 
include  too  much  real  legal  theory.  Nevertheless  you  might  find  it  informative;  and  what  it 
teaches  you  could  certainly  come  in  handy  someday. 


Law  20 


30 


Learning  Facilitator’s  Manual 


Module  3 


Section  4:  Assignment 

Respond  to  the  following  questions  in  short  (one-  or  two-sentence)  answers. 

1.  Bogart  made  out  his  will.  Six  months  later  he  decided  to  leave  a favourite  niece  $5000  from  his 
estate.  He  orally  notified  the  executor  named  in  his  will  to  be  sure  to  see  that  his  niece  got  the 
$5000  upon  his  death,  but  he  did  not  change  his  will. 

Is  the  executor  required  to  give  Bogart’s  niece  the  $5000?  Explain. 

No,  he  is  not  required  to  and  must  not  do  so.  The  oral  statement  has  no  effect  because  any 
change  in  a will  must  be  made  in  writing  and  signed  by  the  testator  and  two  witnesses. 

2.  Goff  asked  his  cousin  Blair  to  witness  the  signing  of  his  will.  Blair  had  been  named  a beneficiary 
in  the  will.  When  Goff  died,  the  will  was  contested  on  the  grounds  that  it  had  not  been  properly 
witnessed. 

Will  Blair  receive  his  legacy  under  the  will?  Explain. 

No.  A witness  is  not  entitled  to  receive  a benefit  under  the  will.  The  will  is  still  valid,  but  this  gift 
would  become  a part  of  the  residue  of  the  estate. 

3.  Ms.  Avery  had  a lawyer  friend  draw  up  her  solemn  will  and  had  it  typed  with  lines  indicated  for 
the  signatures  of  witnesses.  She  visited  her  neighbour,  Ms.  Litke,  and  asked  her  to  sign  the  will 
as  a witness.  She  then  visited  her  neighbour,  Ms.  Cahill,  and  asked  her  to  sign  as  a witness. 
Following  Ms.  Cahill’s  signature,  Ms.  Avery  went  home  and  signed  the  will. 

Has  Ms.  Avery  executed  a valid  will?  Explain. 

No.  The  witnesses  have  not  signed  in  each  other’s  presence,  nor  did  the  testatrix  sign  in  the 
presence  of  both  witnesses. 

4.  Chaplin  died  without  leaving  a will.  He  left  a wife  and  two  children.  His  estate  amounted  to 
$70  000  in  cash  and  securities. 

Under  the  laws  of  intestate  succession  in  Alberta,  how  would  the  property  be  distributed? 

His  wife  will  get  the  first  $40  000  and  a third  of  the  remainder.  The  balance  is  divided  equally 
among  the  children.  Here  is  what  each  will  receive. 

wife  - $50  000 

two  children  - $10  000  each 
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5.  A husband  and  wife  prepared  mutual  wills  in  which  they  left  all  of  their  property  to  each  other. 
They  had  no  children,  but  both  had  living  parents. 

If  the  husband  was  older  than  the  wife,  who  would  get  their  property  if  they  were  both  killed  in  an 
accident  in  which  it  was  impossible  to  say  which  person  died  first?  Explain. 

Under  the  Survivorship  Act  it  is  presumed  that  the  older  person  died  first.  Therefore  the  wife 
inherits  all  of  her  husband’s  property.  Upon  the  wife’s  death  everything  would  pass  to  her 
parent(s).  The  husband’s  parent(s)  would  inherit  nothing. 

6.  In  his  will  a testator  left  his  house  to  a brother.  A few  weeks  later,  before  his  death,  the  testator 
sold  the  house  to  a third  party. 

Upon  the  death  of  the  testator,  could  his  brother  still  claim  the  house?  Explain. 

No.  Testators  are  free  to  do  what  they  want  with  their  property.  The  bequest  is  void  as  the 
testator  did  not  own  the  object  of  the  bequest  at  the  time  of  his  death. 

7.  Miguel  made  a will  which  was  properly  executed  and  witnessed.  Among  other  bequests  was  the 
gift  of  a valuable  silver  tea  service  to  his  niece,  Amelia.  One  evening  when  he  was  alone,  Miguel 
took  out  his  will  and  read  it  over.  Then  he  crossed  out  Amelia  and  above  it  wrote  Thelma , the 
name  of  his  cousin.  He  did  nothing  further  about  it,  nor  did  he  mention  it  to  anyone.  After  his 
death  Thelma  claimed  the  tea  service. 

Is  she  entitled  to  it?  Explain. 

No.  The  change  was  not  properly  witnessed  or  initialled  and  has  no  effect. 

8.  Morgan  left  a will  bequeathing  his  entire  estate  to  the  postman  who  delivered  his  mail.  Morgan’s 
wife  and  five  children  were  left  without  any  means  of  support.  His  wife  claimed  that  Morgan  was 
mentally  ill  when  he  made  out  his  will. 

If  this  were  found  to  be  true,  how  would  the  law  apply? 

If  this  were  found  to  be  true,  the  will  would  be  considered  void  and  the  property  distributed 
according  to  the  Intestate  Succession  Act. 

9.  In  the  preceding  case,  if  the  claim  of  mental  illness  failed,  what  course  would  be  open  to 
Morgan’s  wife  and  children? 

Dependants  can  claim  for  adequate  maintenance  from  the  estate  under  the  terms  of  the  Family 
Relief  Act. 
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10.  Cartier,  aged  40,  and  his  wife,  aged  35,  were  instantly  killed  in  a plane  crash.  The  couple  had 
no  children.  Cartier,  an  only  child,  was  survived  by  his  parents.  His  wife’s  parents  were 
deceased,  and  her  only  living  relative  was  a sister.  Cartier’s  will  left  all  of  his  estate  (a  total  of 
$150  000)  to  his  wife.  His  wife  had  not  made  a will. 

How  does  the  law  provide  for  the  final  distribution  of  Cartier’s  estate? 

Under  the  Survivorship  Act  the  older  person  is  presumed  to  have  died  first.  Therefore  Mrs. 
Cartier  received  all  of  her  husband's  estate.  Upon  Mrs.  Cartier's  intestate  death,  everything 
goes  to  her  sister. 

11.  A widow  willed  her  estate,  amounting  to  $60  000,  equally  among  her  three  daughters.  A son, 
who  had  a successful  business,  was  left  out  of  the  will.  Two  of  the  daughters  signed  the  will  as 
witnesses. 

Explain  how  this  estate  would  be  distributed  according  to  the  laws  of  Alberta. 

Witnesses  to  a will  cannot  be  beneficiaries.  The  entire  estate  goes  to  the  third  daughter 
mentioned  in  the  will. 

12.  When  Desiree  died,  she  left  her  husband  and  three  children  as  survivors.  Her  estate  was  valued 
at  $38  000. 

How  would  this  estate  be  divided  if  she  did  not  leave  a win? 

As  the  value  of  the  estate  is  less  than  $40  000,  all  the  property  goes  to  Desiree's  husband. 
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There  are  two  copies  of  the  final  test:  the  student’s  copy,  which  is  perforated  and  designed 
for  photocopying  and  possible  faxing,  and  the  teacher’s  copy,  which  includes  a marking 
guide. 


Note: 

The  student’s  copy  and  the  teacher’s  copy  of  this  final  test  should  be  kept  secure  by  the 
teacher.  Students  should  not  have  access  to  this  test  until  it  is  assigned  in  a supervised 
situation.  The  answers  should  be  stored  securely  and  retained  by  the  teacher  at  all  times. 
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FINAL  TEST 

GENERAL  INSTRUCTIONS 

YOU  HAVE  2j  HOURS  TO  COMPLETE  THIS  EXAMINATION.  BUDGET  YOUR  TIME  CAREFULLY. 
TOTAL  MARKS:  100 

PART  A:  Multiple  Choice  -35  marks 
PART  B:  Definitions  -10  marks 

PART  C:  Short  Answers  -25  marks 

PART  D:  Cases  - 30  marks 


INSTRUCTIONS  FOR  PART  A:  MULTIPLE  CHOICE 

Part  A is  worth  35  percent  of  the  total  examination  mark.  Each  question  is  worth  one  mark. 

All  multiple-choice  questions  must  be  answered  on  the  Part  A Response  Page  included  in  your  test 

Read  each  question  carefully  and  decide  which  of  the  choices  BEST  completes  the  statement  or  answers  the 
question.  Locate  the  question  number  on  the  Response  Page  and  place  the  appropriate  letter  in  the  space 
provided. 


Example 

1.  The  capital  city  of  Canada  is  Response  Page 

A.  Vancouver  £.  1. 

B.  Winnipeg 

C.  Ottawa 

D.  Montreal 
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PART  A:  MULTIPLE  CHOICE 


1.  Hammurabi  is  remembered  chiefly  because  he 

A.  passed  laws  that  were  fair  and  just 

B.  codified  his  country’s  laws 

C.  insisted  judges  follow  precedents 

D.  recognized  the  importance  of  an  accused’s  intentions  when  passing 
judgement 

2.  According  to  English  common  law 


A.  judges  follow  precedents  in  making  decisions 

B.  the  chancellor  was  free  to  decide  cases  as  he  pleased 

C.  judges  are  bound  by  statutes  in  making  decisions 

D.  commoners  were  judged  on  different  laws  than  were  the  nobility 

A 3.  In  Canada  today  the  Roman  system  of  law  forms  the  basis  of 

A.  civil  law  in  Quebec 

B.  the  Criminal  Code 

C.  private  law  throughout  Canada 

D.  our  constitution 


4.  Canada  gained  the  power  to  amend  its  own  constitution  with 

A.  the  Quebec  Act,  1774 

B.  the  BN  A Act,  1867 

C.  the  Statute  of  Westminster , 1931 

D.  the  Constitution  Act,  1982 

5.  The  law  that  deals  with  matters  exclusively  within  one  country  is  called 

A.  procedural  law 

B.  substantive  law 

C.  constitutional  law 

D.  domestic  law 

6.  One  of  the  principal  weaknesses  of  international  law  is  the  absence  or 
ineffectiveness  of 


A.  diplomacy 

B.  sanctions 

C.  extradition  procedures 

D.  treaties 
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c 7.  Which  of  the  following  is  a type  of  public  law? 

A.  contract  law 

B.  tort  law 

C.  criminal  law 

D.  property  law 

8.  Statute  law  differs  from  case  law  in  that 


A.  it  deals  with  matters  of  public  law 

B.  it  is  made  by  governments,  not  judges 

C.  it  must  give  way  to  common  law  if  the  two  clash 

D.  once  made,  it  is  unchangeable 

C 9.  During  the  passage  of  a bill  through  the  House  of  Commons,  the  bill 

A.  may  go  to  a standing  committee  after  the  first  reading 

B.  is  voted  on  in  principle  after  the  third  reading 

C.  will  go  to  the  Committee  of  the  Whole  after  the  second  reading 

D.  will  go  to  the  Senate  after  being  debated  in  a standing  committee 

D 10.  The  court  official  responsible  for  the  administration  of  the  courts  and  related 
services  is  the 


A.  amicus  curiae 

B.  judicial  clerk 

C.  bailiff 

D.  clerk  of  the  court 

A 1 1 • The  highest  court  in  Alberta  is  the 

A.  Court  of  Appeal  of  Alberta 

B.  Surrogate  Court  of  Alberta 

C.  Provincial  Court 

D.  Court  of  Queen’s  Bench 

B_ 12.  The  Small  Claims  Division  is  part  of  the 

A.  Federal  Court 

B.  Provincial  Court 

C.  Court  of  Queen’s  Bench 

D.  Supreme  Court  of  Canada 
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13.  Cases  involving  wills  are  heard  first  in  the 

A.  Federal  Court 

B.  Provincial  Court 

C.  Court  of  Queen’s  Bench 

D.  Surrogate  Court 

14.  In  a civil  court  action  in  Alberta,  the  plaintiff  begins  proceedings  by  issuing 

A.  a statement  of  claim 

B.  a writ  of  summons 

C.  pleadings 

D.  an  examination  for  discovery 

15.  If  defendants  judged  guilty  in  contract  disputes  are  instructed  by  the  courts  to 
perform  their  parts  of  the  contracts,  the  remedy  being  used  is 

A.  damages 

B.  replevin 

C.  specific  performance 

D.  an  injunction 

16.  Which  of  the  following  is  true  of  procedure  for  a serious  indictable  offence? 


A.  The  accused  may  decide  between  a “speedy”  trial  before  a judge,  a 
regular  trial  before  a judge,  and  a trial  before  a judge  and  jury. 

B.  It  is  seldom  considered  necessary  to  have  a preliminary  hearing. 

C.  A judge  decides  after  the  preliminary  hearing  whether  to  commit  an 
accused  to  trial. 

D.  A jury  decides  on  the  sentence  of  an  accused  who  is  found  guilty. 

17.  Which  of  the  following  could  make  a valid  contract  if  all  other  conditions  are 
filled? 


A.  A promises  to  mow  B’s  lawn;  B promises  nothing. 

B.  A and  B,  both  drunk,  agree  to  trade  their  stereos. 

C.  A and  B agree  to  import  heroin  into  Canada. 

D.  A buys  a used  car  from  B after  B has  told  A the  car  is  new,  knowing  this 
to  be  a lie  and  knowing  that  A wants  only  a new  car. 

1 8.  The  courts  do  not  presume  undue  influence  in  contracts  between 

A.  husbands  and  wives 

B.  parents  and  children 

C.  doctors  and  patients 

D.  lawyers  and  clients 
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D 19.  Which  of  the  following  statements  could  be  deemed  fraudulent? 

A.  ‘This  is  the  best  tractor  around.” 

B.  “You’ll  pay  a lot  more  for  this  if  you  wait  till  next  year.” 

C.  “A  deal  like  this  comes  along  only  once.” 

D.  “Every  ingredient  is  guaranteed  to  be  non-toxic.” 

P_  20.  The  Statute  of  Frauds 

A.  outlines  what  constitutes  fraud  under  contract  law 

B.  is  a recent  law  in  Alberta 

C.  stipulates  time  limits  within  which  contract  cases  may  be  brought  to 
court 

D.  requires  that  certain  types  of  contracts  must  be  in  writing 

A 21.  Which  of  the  following  is  legally  no  consideration  at  all? 


A.  past  consideration 

B.  future  consideration 

C.  present  consideration 

D.  none  of  the  above 

_D 22.  Which  of  the  following  situations  leaves  the  responsibilities  of  a guarantor  in  a 

contract  of  guarantee  unaffected? 

A.  The  terms  of  the  contract  are  altered  without  the  guarantor’s  consent. 

B.  The  creditor  gives  the  debtor  an  extension  without  the  guarantor’s 
consent. 

C.  The  creditor  releases  the  debtor  without  the  guarantor’s  consent 

D.  The  debtor  fails  to  make  payments  without  the  guarantor’s  consent. 

P 23.  Which  of  the  following  statements  about  the  contractual  rights  of  minors  is 
true? 

A.  Contracts  involving  the  purchase  of  real  estate  are  not  binding  unless 
they  are  later  ratified. 

B.  Contracts  for  apprenticeship  are  void. 

C.  Contracts  to  purchase  personal  luxuries  are  binding  unless  they  are  later 
repudiated. 

D.  Contracts  for  necessaries  are  valid. 
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C 24.  Which  of  the  following  contractual  rights  and  obligations  can  be  assigned  to  a 

third  party? 

A.  the  right  to  sue  for  breach  of  contract 

B.  the  obligation  to  sing  at  a concert 

C.  the  right  to  collect  a debt 

D.  the  obligation  to  write  a novel 

25.  According  to  the  Statute  of  Westminster,  1931, 


A.  Canada  acquired  the  right  to  amend  its  own  constitution 

B.  Great  Britain  and  its  dominions  assumed  a position  of  equality  in  the 
British  Commonwealth 

C.  the  British  Parliament  gave  up  all  right  to  pass  laws  affecting  the 
dominions  except  at  the  dominions’  request 

D.  The  Dominion  of  Canada  came  into  being 

26.  Rules  governing  what  lawyers  can  and  cannot  do  in  a courtroom  fall  in  the 
realm  of 


A.  substantive  law 

B.  domestic  law 

C.  procedural  law 

D.  civil  law 

B_ 27.  In  Alberta  it  is  legal  for  a man  to  marry  his 

A.  aunt 

B.  cousin 

C.  son’s  wife 

D.  niece 

JL 28.  An  item  in  a marriage  contract  that  the  courts  will  enforce  is  an  agreement  that 

A.  the  wife  will  daily  drive  her  husband  to  his  job 

B.  the  wife  alone  owns  the  concert  grand  piano 

C.  the  husband  will  get  custody  of  all  the  children  in  the  case  of  divorce 

D.  the  husband  will  do  the  grocery  shopping 

A 29.  A legal  ground  for  the  annulment  of  a marriage  is  that 

A.  the  husband  married  only  because  of  duress 

B.  the  wife  led  the  husband  to  believe  that  she  was  a member  of  New 
York’s  jet  set 

C.  the  wife,  to  her  own  surprise,  learned  that  she  was  infertile 

D.  the  husband  concealed  the  fact  that  he  had  numerous  food  allergies 
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Si 30.  Which  of  the  following  statements  about  the  rights  of  spouses  is  true? 

A.  A wife  may  be  liable  to  pay  damages  for  assaulting  her  husband. 

B.  A husband  can  be  guilty  of  the  crime  of  conspiracy  with  his  wife. 

C.  A wife  can  lay  a criminal  charge  against  her  husband. 

D.  A husband  can  be  an  accessory  after  the  fact  to  a crime  committed  by  his 
wife. 

J? 3 1 . According  to  the  Divorce  Act  of  1985,  if  a couple  is  to  obtain  a divorce, 

A.  adultery  must  be  shown  to  have  occurred 

B.  a breakdown  in  a marriage  is  sufficient  grounds 

C.  mental  and/or  physical  cruelty  must  be  proven  to  have  occurred 

D.  one  partner  must  admit  fault 

A 32.  Section  2 of  the  Child  Welfare  Act  is  concerned  with  providing  protective 

services  to  children.  Points  that  are  of  particular  concern  in  this  area  are 


A.  abuse,  abandonment,  provision  of  necessities,  and  the  child’s  behaviour 

B.  abuse,  abandonment,  provision  of  necessities,  and  provision  of  education 

C.  abuse,  provision  of  necessities,  provision  of  education,  and  the  child’s 
behaviour 

D.  abandonment,  provision  of  necessities,  provision  of  education,  and  the 
child’s  behaviour 


33.  In  Alberta,  if  a child  is  to  be  adopted 

A.  the  child  must  be  between  the  ages  of  ten  days  and  eighteen  years 

B.  the  adoptive  parents  must  be  no  older  than  thirty-five 

C.  the  child  must  consent  to  the  adoption  if  over  the  age  of  eight 

D.  the  biological  parents  are  never  consulted 

34.  A holograph  will  must  be 


A.  drawn  up  by  a lawyer 

B.  signed  by  the  testator  in  the  presence  of  two  witnesses 

C.  made  under  seal 

D.  written  in  the  testator’s  own  handwriting 

B 35.  To  cancel  a will  a testator  may  do  any  of  the  following  but  one.  Identify  that 
one. 

A.  get  married 

B.  draw  up  a codicil 

C.  destroy  the  will  with  the  intention  of  revoking  it 

D.  draw  up  a new  will  that  states  that  all  previous  wills  are  revoked 
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Rough  Work 

(Marks  will  not  be  given  for  work  done  on  this  page.) 
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INSTRUCTIONS  FOR  PART  B:  DEFINITIONS 

Part  B is  worth  10  percent  of  the  total  examination  mark.  Each  question  is  worth  one  mark. 

Write  definitions  for  each  of  the  terms  that  follow.  Your  wording  need  not  be  identical  to  that 
given  in  your  Law  20  course,  but  your  definitions  should  be  accurate  and  complete. 

Use  the  response  pages  to  record  your  answers. 
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PART  B:  DEFINITIONS 

1.  Punitive  damages 

2.  Bylaw 

3.  Discovery  of  documents 

4.  Sanction  of  the  law 

5.  Novation 
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What  follows  are  definitions  given  in  the  course.  Accept  any  wording  as  long  as  the  definitions 
are  accurate. 

1.  Punitive  damages  • damages  intended  to  punish  a wrongdoer  in  a civil  action 


2.  Bylaw  • a law  made  by  a municipality  - a local  law 


3.  Discovery  of  documents  • the  process  whereby  one  party  to  a case  is  able  to  see  the  other 
party’s  documents  before  the  case  comes  to  trial 


4.  Sanction  of  the  law  • the  power  the  state  possesses  to  enforce  the  law 


5.  Novation  • the  substitution  of  a new  legal  obligation  for  an  old  one 
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6.  Substantial  performance 

7.  Surety 

8.  Annulment 

9.  Probate 

10.  Codicil 
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6.  Substantial  performance  • the  performance  of  the  essential  part  of  a contract 


7.  Surety  • a person  who  guarantees  that  he  or  she  will  be  responsible  for  another's  debts  or 
default  of  payment 


8.  Annulment  • the  making  of  something  - such  as  a marriage  - legally  invalid  or  void 


9.  Probate  • the  legal  procedure  by  which  a court  declares  a certain  document  to  be  the  last 
will  and  testament  of  a deceased 


10.  Codicil  • a document  containing  an  addition , deletion,  or  substitution  in  a will 
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Rough  Work 

(Marks  will  not  be  given  for  work  done  on  this  page.) 


TEACHER’S  COPY 


Law  20 


- 15- 


Final  Test 


INSTRUCTIONS  FOR  PART  C:  SHORT  ANSWERS 

Part  C is  worth  25  percent  of  the  total  examination  mark.  Each  question’s  value  is  indicated  in 
the  left-hand  margin. 

Answer  the  questions  that  follow  in  short  paragraphs  where  appropriate.  Use  the  response  pages 
to  record  your  answers. 
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PART  C:  SHORT  ANSWERS 

1.  Explain  how  the  law  of  equity  differed  from  English  common  law.  In  your  answer  explain 
how  these  differences  occurred. 

2.  What  is  an  implied  contract?  Give  an  example. 

3.  List  the  five  elements  of  a valid  contract. 
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1 .  Common-law  decisions  are  based  on  precedents.  In  times  past  in  England , people 

dissatisfied  with  judges’  decisions  sometimes  sent  petitions  to  the  king  asking  for  justice. 
The  king’s  chief  advisor,  the  chancellor,  took  charge  of  these  petitions,  and  the  Court  of 
Chancery  (or  Equity)  developed. 

The  chancellor  was  not  bound  by  precedents;  he  could  do  whatever  he  felt  was  fair. 


2.  An  implied  contract  is  one  in  which  actions  take  the  place  of  words.  Little  or  nothing  need 
be  said,  but  what  the  parties  do  creates  the  contract.  One  example  in  the  course  is  that  of  a 
person  contracting  with  a bus  driver  just  by  getting  on  the  bus  and  paying  a fare.  Accept 
any  similar  example. 


3.  The  five  elements  are 

• a valid  offer  and  acceptance 

• consideration 

• legally  competent  parties 

• real  and  genuine  consent 

• a lawful  purpose 
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4.  In  the  chart  supplied  on  your  response  page,  fill  in  the  boxes  with  the  names  of  the  three 
levels  of  courts  in  Alberta. 

5.  List  four  ways  in  which  a contract  may  be  discharged. 
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5 . Students  should  list  any  four  of  the  following : 

• performance  or  payment 

• mutual  agreement 

• impossibility  of  performance 

• breach  of  contract 

• operation  of  the  law 
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PART  C:  SHORT  ANSWERS 

6.  Explain  how  a contract  of  guarantee  differs  from  a contract  of  indemnity.  Use  examples  in 
your  answer. 

7.  Why  do  the  courts  regard  a minor’s  contract  for  the  purchase  of  necessaries  as  valid  and 
enforceable? 
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6.  In  a contract  of  guarantee,  one  party  agrees  to  take  responsibility  if  the  other  party  does  not 
fulfill  his  or  her  obligations.  In  a contract  of  indemnity,  one  party  agrees  to  take  total 
responsibility  for  a debt  that  another  wishes  to  incur. 

The  following  examples  are  given  in  the  course.  Accept  any  examples  that  accurately  show 
the  difference  between  the  two  types  of  contracts. 

Contract  of  guarantee: 

Ann  signs  a guarantee  to  pay  for  Armand' s fridge  if  Armand  defaults  on  his  payments.  Ann 
has  to  pay  what  Armand  defaults.  Now,  however,  Ann  can  take  legal  action  to  recover  the 
money  from  Armand. 

Contract  of  indemnity  : 

Ann  and  Armand  go  shopping  for  a fridge.  Armand  cannot  afford  the  fridge  he  wants,  so 
Ann  tells  the  salesman  to  charge  it  to  her.  As  far  as  the  salesman  is  concerned,  Ann  bought 
the  fridge  and  Armand  is  not  involved  in  the  contract. 


1.  If  merchants  know  that  minors  may  repudiate  their  contracts,  they  may  be  reluctant  to  do 

business  with  them.  Therefore,  to  help  ensure  that  minors  can  buy  things  deemed  necessary 
for  the  maintenance  of  life  and  security,  the  courts  regard  minors'  contracts  to  buy 
necessaries  as  valid  and  enforceable. 
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PART  C:  SHORT  ANSWERS 

8.  Explain  the  difference  between  annulment,  separation,  and  divorce. 

9.  What  are  two  bars  to  divorce? 

10.  List  two  legal  requirements  of  a solemn  will. 
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8.  An  annulment  declares  a marriage  never  to  have  existed. 

A separation  ends  cohabitation  but  leaves  spouses  still  legally  married.  They  do  not  have 
to  remarry  to  end  the  separation. 

A divorce  legally  ends  an  existing  marriage. 


9.  Students  should  list  any  two  of  the  following: 

• collusion 

• condonation 

• connivance 

• unsatisfactory  arrangements  for  the  care  of  the  children 


1 0.  Students  should  list  any  two  of  the  following : 

• The  will  must  be  signed  by  the  testator  in  the  presence  of  two  witnesses. 

• It  must  display  a statement  to  the  effect  that  the  testator  was  of  sound  mind  and  body 
at  the  time  of  signing. 

• It  must  bequeath  certain  minimum  amounts  to  the  testator's  dependants. 

• The  will  must  be  probated  upon  the  testator's  death. 

If  students  respond  that  the  will  must  be  drawn  up  by  a lawyer,  accept  this  as  a legal 
requirement. 
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Rough  Work 

(Marks  will  not  be  given  for  work  done  on  this  page.) 
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INSTRUCTIONS  FOR  PART  D:  CASES 

Part  D is  worth  30  percent  of  the  total  examination  marie.  Each  question  is  worth  three  marks. 

Following  are  brief  descriptions  of  ten  legal  cases.  Answer  the  questions  based  on  each 
description  in  a sentence  or  two. 

Use  the  response  pages  to  record  your  answers. 
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1 . Dombroski  engaged  Gervais,  a well-known  artist,  to  paint  a portrait  of  Dombroski’s 
daughter.  Before  the  painting  was  completed,  Gervais  died.  The  executor  of  the  estate 
engaged  a former  assistant  in  Gervais’  studio  to  finish  the  picture.  Can  Dombroski,  on 
learning  this,  be  required  to  accept  and  pay  for  the  picture?  Explain. 

2.  Angelique  owed  Ismail  a debt  of  $5000.  After  hearing  nothing  from  Angelique  for  eight 
years,  Ismail  went  to  see  his  lawyer  about  taking  action  to  collect  the  debt  but  was  told  he 
had  waited  too  long.  Three  years  later  Ismail  received  a cheque  for  $500  from  Angelique  as 
partial  payment  on  the  debt.  Does  this  payment  make  any  difference  to  Ismail’s  ability  to 
collect  the  remainder  of  the  debt  through  court  action?  Explain. 

3.  At  Selma’s  eighteenth  birthday  party  her  wealthy  uncle  promised  to  give  her  a new  car. 
Everyone  at  the  party  heard  this  promise.  The  next  day  her  uncle  phoned  and  said  he  had 
changed  his  mind.  Can  Selma  enforce  this  promise  of  a new  car?  Explain. 
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1.  No.  Contractual  rights  involving  personal  qualifications , such  as  a contract  between  a 
portrait  painter  and  a client , cannot  be  legally  assigned. 


2.  Yes.  The  Limitations  of  Actions  Act  prevents  creditors  from  suing  for  claims  after  six 

years;  however,  a part  payment  by  the  debtor  begins  a new  six-year  time  limit.  Now  Ismail 
has  another  six  years  in  which  to  enforce  his  claim. 


3.  No.  This  is  a gratuitous  promise;  there  was  no  consideration.  Therefore,  Selma  cannot 
enforce  the  promise. 
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4.  Dmitri  made  an  offer  to  Owen  to  buy  Owen’s  boat  for  $500,  adding,  “If  I do  not  hear  from 
you  within  one  week,  I shall  consider  the  boat  to  be  mine  for  $500.”  Owen  did  not  answer 
within  the  allotted  week.  Is  there  a contract?  Explain. 

5.  Gerhard  offered  to  sell  his  summer  cottage  to  Marsha  for  $60  000.  Marsha  orally  accepted 
his  offer  in  front  of  two  witnesses,  and  Marsha  and  Gerhard  shook  hands.  Is  there  a binding 
contract?  Explain. 

6.  Carmella  and  Patrick  were  penpals  from  childhood,  though  they  had  never  met.  Eventually 
they  became  engaged,  and  Carmella  prepared  to  move  to  Patrick’s  part  of  the  world. 
Caimella’s  sister,  however,  who  was  always  jealous  of  Carmella’s  relationship  with  Patrick, 
quickly  travelled  to  Patrick’s  home  and  presented  herself  as  Carmella.  The  two  got  married. 
When  Patrick  learned  the  truth  several  weeks  later,  he  tried  to  get  an  annulment.  Would  he 
be  successful?  Explain. 
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4.  No.  The  act  of  acceptance  of  an  offer  must  be  positive.  Dmitri  has  no  right  to  try  to  force 
an  acceptance  through  Owen's  lack  of  action.  Silence  can  indicate  assent  only  if  both 
parties  understand  and  agree  that  this  is  to  be  the  means  of  acceptance. 


5.  No.  According  to  the  Statute  of  Frauds  contracts  for  the  sale  of  land  must  be  in  writing  to 
be  valid. 


6.  Probably.  Fraudulent  impersonation  of  an  intended  spouse  can  result  in  an  annulment. 
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7.  Mr.  Feenstra  died  intestate,  leaving  an  estate  valued  at  $ 1 60  000.  He  was  survived  by  his 
wife,  Celine,  and  their  two  children  Kyle  and  Brittany. 

According  to  the  Intestate  Succession  Act , how  would  the  estate  be  divided  among  these 
three?  Enter  your  answer  in  the  chart  provided. 

8.  Ms.  Dickson  was  annoyed  at  having  to  clean  up  after  dogs  on  her  lawn.  Suspecting  that  the 
chief  culprit  was  the  seeing-eye  dog  of  her  blind  neighbour,  Mr.  Rosenfeldt,  she  put 
poisoned  meat  beside  the  sidewalk  on  which  Mr.  Rosenfeldt  and  his  dog  walked  daily.  The 
dog  ate  the  meat  and  died. 

In  the  civil  action  that  followed,  the  judge  decided  in  favour  of  the  plaintiff,  Mr.  Rosenfeldt. 
In  her  judgement,  the  judge  referred  to 

• the  wanton  cruelty  of  Ms.  Dickson’s  action 

• her  apparent  lack  of  remorse 

• Mr.  Rosenfeldt’s  emotional  suffering 

• the  financial  and  practical  difficulties  Mr.  Rosenfeldt  would  have  acquiring  and 
adjusting  to  a new  seeing-eye  dog 

Bearing  all  this  in  mind,  what  types  of  damages  would  the  judge  probably  award  Mr. 
Rosenfeldt?  Explain  your  answer. 
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Survivor 

Amount 

Celine 

$80  000 

Kyle 

40  000 

Brittany 

40  000 

8.  Bearing  the  judge's  comments  in  mind,  she  would  probably  award  the  plaintiff  the  following 
damages: 

• general  damages  to  compensate  Mr.  Rosenfeldt  for  his  emotional  suffering 

• special  damages  to  compensate  for  his  financial  losses 

• punitive  damages  to  punish  Ms.  Dickson  for  her  unremorseful  and  high-handed 
attitude 


TEACHER’S  COPY 


Law  20 


-32- 


Final  Test 


PART  D:  CASES 

9.  Ms.  Balay’s  car  was  getting  very  old.  In  fact,  for  the  past  decade  it  had  just  taken  up  room 
in  her  garage.  When  her  nephew  - a car  buff  - offered  to  buy  it,  she  was  grateful  to  be 
spared  the  expense  of  having  it  hauled  away.  She  agreed  to  sell  it  for  $5.00. 

Before  her  nephew  came  for  the  car,  however,  Ms.  Balay  learned  that  the  machine  was,  in 
fact,  a vintage-model  collector’s  item  in  unusually  good  condition  and  worth  over  $10  000 
unrestored.  She  told  her  nephew  the  deal  was  off. 

When  her  nephew  took  her  to  court  for  breach  of  contract,  Ms.  Balay  based  her  case  on 
fraud  and  inadequate  consideration.  What  would  the  judge  decide?  Explain  your  answer. 

10.  Jason  turned  eighteen  on  March  25.  That  evening  he  went  out  with  his  friends  for  a few 
drinks  to  celebrate.  Upon  returning  home,  slightly  inebriated,  Jason  received  a phone  call 
from  an  acquaintance  who  believed  Jason  to  be  a nondrinker  and  who  had  heard  that  Jason 
was  looking  for  a second-hand  computer.  The  friend  had  one  to  sell,  and  the  two  young 
men  made  a deal. 

The  next  day,  realizing  that  he  had  agreed  to  pay  too  much  for  the  machine,  Jason 
repudiated  his  contract.  His  acquaintance  commenced  a legal  action.  What  would  the 
judge  decide?  Explain  your  answer. 
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9.  The  judge  would  likely  decide  in  favour  of  the  nephew.  As  for  Ms.  Balay’s  claim  of  fraud,  it 
is  true  that  the  nephew  probably  knew  of  the  car's  value,  given  his  hobby.  However,  as  far 
as  the  facts  are  known,  he  never  fraudulently  misrepresented  the  car's  value.  As  an  adult 
competent  to  make  contracts,  it  was  Ms.  Balay's  responsibility  to  ascertain  the  value  of  her 
car. 

As  for  the  plaintiffs  claim  of  inadequate  consideration,  the  courts  do  not  judge  on  this 
matter.  Since  there  was  consideration  given,  the  contract  would  be  valid. 


10.  The  judge  would  most  likely  decide  in  favour  of  the  plaintiff.  Jason  had  attained  the  age  of 
majority  the  day  he  made  the  contract,  so  he  could  not  base  his  case  on  a lack  of  legal 
capacity.  The  plaintiff,  with  no  way  of  knowing  that  Jason  had  been  drinking,  would  not  be 
seen  by  the  courts  as  having  knowingly  taken  advantage  of  Jason's  inebriated  condition. 

Since  contracts  made  over  the  telephone  are  valid  - except  for  those  limited  few  that  must 
be  in  writing  -Jason  would  be  legally  required  to  honour  his  contract. 
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PART  A:  MULTIPLE  CHOICE 


1.  Hammurabi  is  remembered  chiefly  because  he 

A.  passed  laws  that  were  fair  and  just 

B.  codified  his  country’s  laws 

C.  insisted  judges  follow  precedents 

D.  recognized  the  importance  of  an  accused’s  intentions  when  passing  judgement 

2.  According  to  English  common  law 

A.  judges  follow  precedents  in  making  decisions 

B.  the  chancellor  was  free  to  decide  cases  as  he  pleased 

C.  judges  are  bound  by  statutes  in  making  decisions 

D.  commoners  were  judged  on  different  laws  than  were  the  nobility 

3.  In  Canada  today  the  Roman  system  of  law  forms  the  basis  of 

A.  civil  law  in  Quebec 

B.  the  Criminal  Code 

C.  private  law  throughout  Canada 

D.  our  constitution 

4.  Canada  gained  the  power  to  amend  its  own  constitution  with 

A.  the  Quebec  Act,  1774 

B.  the  BNAAct,  1867 

C.  the  Statute  of  Westminster , 1931 

D.  the  Constitution  Act,  1982 

5.  The  law  that  deals  with  matters  exclusively  within  one  country  is  called 

A.  procedural  law 

B.  substantive  law 

C.  constitutional  law 

D.  domestic  law 

6.  One  of  the  principal  weaknesses  of  international  law  is  the  absence  or  ineffectiveness  of 

A.  diplomacy 

B.  sanctions 

C.  extradition  procedures 

D.  treaties 
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7.  Which  of  the  following  is  a type  of  public  law? 

A.  contract  law 

B.  tort  law 

C.  criminal  law 

D.  property  law 

8.  Statute  law  differs  from  case  law  in  that 

A.  it  deals  with  matters  of  public  law 

B.  it  is  made  by  governments,  not  judges 

C.  it  must  give  way  to  common  law  if  the  two  clash 

D.  once  made,  it  is  unchangeable 

9.  During  the  passage  of  a bill  through  the  House  of  Commons,  the  bill 

A.  may  go  to  a standing  committee  after  the  first  reading 

B.  is  voted  on  in  principle  after  the  third  reading 

C.  will  go  to  the  Committee  of  the  Whole  after  the  second  reading 

D.  will  go  to  the  Senate  after  being  debated  in  a standing  committee 

10.  The  court  official  responsible  for  the  administration  of  the  courts  and  related  services  is 
the 

A.  amicus  curiae 

B.  judicial  clerk 

C.  bailiff 

D.  clerk  of  the  court 

1 1 . The  highest  court  in  Alberta  is  the 

A.  Court  of  Appeal  of  Alberta 

B.  Surrogate  Court  of  Alberta 

C.  Provincial  Court 

D.  Court  of  Queen’s  Bench 

12.  The  Small  Claims  Division  is  part  of  the 

A.  Federal  Court 

B.  Provincial  Court 

C.  Court  of  Queen’s  Bench 

D.  Supreme  Court  of  Canada 
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13.  Cases  involving  wills  are  heard  first  in  the 

A.  Federal  Court 

B.  Provincial  Court 

C.  Court  of  Queen’s  Bench 

D.  Surrogate  Court 

14.  In  a civil  court  action  in  Alberta,  the  plaintiff  begins  proceedings  by  issuing 

A.  a statement  of  claim 

B.  a writ  of  summons 

C.  pleadings 

D.  an  examination  for  discovery 

15.  If  defendants  judged  guilty  in  contract  disputes  are  instructed  by  the  courts  to  perform 
their  parts  of  the  contracts,  the  remedy  being  used  is 

A.  damages 

B.  replevin 

C.  specific  performance 

D.  an  injunction 

16.  Which  of  the  following  is  true  of  procedure  for  a serious  indictable  offence? 

A.  The  accused  may  decide  between  a “speedy”  trial  before  a judge,  a regular  trial 
before  a judge,  and  a trial  before  a judge  and  jury. 

B.  It  is  seldom  considered  necessary  to  have  a preliminary  hearing. 

C.  A judge  decides  after  the  preliminary  hearing  whether  to  commit  an  accused  to  trial. 

D.  A jury  decides  on  the  sentence  of  an  accused  who  is  found  guilty. 

17.  Which  of  the  following  could  make  a valid  contract  if  all  other  conditions  are  filled? 

A.  A promises  to  mow  B’s  lawn;  B promises  nothing. 

B.  A and  B,  both  drunk,  agree  to  trade  their  stereos. 

C.  A and  B agree  to  import  heroin  into  Canada. 

D.  A buys  a used  car  from  B after  B has  told  A the  car  is  new,  knowing  this  to  be  a lie 
and  knowing  that  A wants  only  a new  car. 

1 8.  The  courts  do  not  presume  undue  influence  in  contracts  between 

A.  husbands  and  wives 

B.  parents  and  children 

C.  doctors  and  patients 

D.  lawyers  and  clients 
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19.  Which  of  the  following  statements  could  be  deemed  fraudulent? 

A.  “This  is  the  best  tractor  around.” 

B.  “You’ll  pay  a lot  more  for  this  if  you  wait  till  next  year.” 

C.  “A  deal  like  this  comes  along  only  once.” 

D.  “Every  ingredient  is  guaranteed  to  be  non-toxic.” 

20.  The  Statute  of  Frauds 

A.  outlines  what  constitutes  fraud  under  contract  law 

B.  is  a recent  law  in  Alberta 

C.  stipulates  time  limits  within  which  contract  cases  may  be  brought  to  court 

D.  requires  that  certain  types  of  contracts  must  be  in  writing 

21.  Which  of  the  following  is  legally  no  consideration  at  all? 

A.  past  consideration 

B.  future  consideration 

C.  present  consideration 

D.  none  of  the  above 

22.  Which  of  the  following  situations  leaves  the  responsibilities  of  a guarantor  in  a contract  of 
guarantee  unaffected? 

A.  The  terms  of  the  contract  are  altered  without  the  guarantor’s  consent. 

B.  The  creditor  gives  the  debtor  an  extension  without  the  guarantor’s  consent. 

C.  The  creditor  releases  the  debtor  without  the  guarantor’s  consent 

D.  The  debtor  fails  to  make  payments  without  the  guarantor’s  consent. 

23.  Which  of  the  following  statements  about  the  contractual  rights  of  minors  is  true? 

A.  Contracts  involving  the  purchase  of  real  estate  are  not  binding  unless  they  are  later 
ratified. 

B.  Contracts  for  apprenticeship  are  void. 

C.  Contracts  to  purchase  personal  luxuries  are  binding  unless  they  are  later  repudiated. 

D.  Contracts  for  necessaries  are  valid. 
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24.  Which  of  the  following  contractual  rights  and  obligations  can  be  assigned  to  a third  party? 

A.  the  right  to  sue  for  breach  of  contract 

B.  the  obligation  to  sing  at  a concert 

C.  the  right  to  collect  a debt 

D.  the  obligation  to  write  a novel 

25.  According  to  the  Statute  of  Westminster,  1931, 

A.  Canada  acquired  the  right  to  amend  its  own  constitution 

B.  Great  Britain  and  its  dominions  assumed  a position  of  equality  in  the  British 
Commonwealth 

C.  the  British  Parliament  gave  up  all  right  to  pass  laws  affecting  the  dominions  except 
at  the  dominions’  request 

D.  The  Dominion  of  Canada  came  into  being 

26.  Rules  governing  what  lawyers  can  and  cannot  do  in  a courtroom  fall  in  the  realm  of 

A.  substantive  law 

B.  domestic  law 

C.  procedural  law 

D.  civil  law 

27.  In  Alberta  it  is  legal  for  a man  to  marry  his 

A.  aunt 

B.  cousin 

C.  son’s  wife 

D.  niece 

28.  An  item  in  a marriage  contract  that  the  courts  will  enforce  is  an  agreement  that 

A.  the  wife  will  daily  drive  her  husband  to  his  job 

B.  the  wife  alone  owns  the  concert  grand  piano 

C.  the  husband  will  get  custody  of  an  the  children  in  the  case  of  divorce 

D.  the  husband  will  do  the  grocery  shopping 

29.  A legal  ground  for  the  annulment  of  a marriage  is  that 

A.  the  husband  married  only  because  of  duress 

B.  the  wife  led  the  husband  to  believe  that  she  was  a member  of  New  York’s  jet  set 

C.  the  wife,  to  her  own  surprise,  learned  that  she  was  infertile 

D.  the  husband  concealed  the  fact  that  he  had  numerous  food  allergies 
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30.  Which  of  the  following  statements  about  the  rights  of  spouses  is  true? 

A.  A wife  may  be  liable  to  pay  damages  for  assaulting  her  husband. 

B.  A husband  can  be  guilty  of  the  crime  of  conspiracy  with  his  wife. 

C.  A wife  can  lay  a criminal  charge  against  her  husband. 

D.  A husband  can  be  an  accessory  after  the  fact  to  a crime  committed  by  his  wife. 

31.  According  to  the  Divorce  Act  of  1985,  if  a couple  is  to  obtain  a divorce, 

A.  adultery  must  be  shown  to  have  occurred 

B.  a breakdown  in  a marriage  is  sufficient  grounds 

C.  mental  and/or  physical  cruelty  must  be  proven  to  have  occurred 

D.  one  partner  must  admit  fault 

32.  Section  2 of  the  Child  Welfare  Act  is  concerned  with  providing  protective  services  to 
children.  Points  that  are  of  particular  concern  in  this  area  are 

A.  abuse,  abandonment,  provision  of  necessities,  and  the  child’s  behaviour 

B.  abuse,  abandonment,  provision  of  necessities,  and  provision  of  education 

C.  abuse,  provision  of  necessities,  provision  of  education,  and  the  child’s  behaviour 

D.  abandonment,  provision  of  necessities,  provision  of  education,  and  the  child’s 
behaviour 

33.  In  Alberta,  if  a child  is  to  be  adopted 

A.  the  child  must  be  between  the  ages  of  ten  days  and  eighteen  years 

B.  the  adoptive  parents  must  be  no  older  than  thirty-five 

C.  the  child  must  consent  to  the  adoption  if  over  the  age  of  eight 

D.  the  biological  parents  are  never  consulted 

34.  A holograph  will  must  be 

A.  drawn  up  by  a lawyer 

B.  signed  by  the  testator  in  the  presence  of  two  witnesses 

C.  made  under  seal 

D.  written  in  the  testator’s  own  handwriting 

35.  To  cancel  a will  a testator  may  do  any  of  the  following  but  one.  Identify  that  one. 

A.  get  married 

B.  draw  up  a codicil 

C.  destroy  the  will  with  the  intention  of  revoking  it 

D.  draw  up  a new  will  that  states  that  all  previous  wills  are  revoked 
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INSTRUCTIONS  FOR  PART  B:  DEFINITIONS 

Part  B is  worth  10  percent  of  the  total  examination  mark.  Each  question  is  worth  one  mark. 

Write  definitions  for  each  of  the  terms  that  follow.  Your  wording  need  not  be  identical  to  that 
given  in  your  Law  20  course,  but  your  definitions  should  be  accurate  and  complete. 

Use  the  response  pages  to  record  your  answers. 
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1.  Punitive  damages 

2.  Bylaw 

3.  Discovery  of  documents 

4.  Sanction  of  the  law 

5.  Novation 
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6.  Substantial  performance 

7.  Surety 

8.  Annulment 

9.  Probate 
10.  Codicil 
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Part  C is  worth  25  percent  of  the  total  examination  mark.  Each  question’s  value  is  indicated  in 
the  left-hand  margin. 

Answer  the  questions  that  follow  in  short  paragraphs  where  appropriate.  Use  the  response  pages 
to  record  your  answers. 
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PART  C:  SHORT  ANSWERS 

1 . Explain  how  the  law  of  equity  differed  from  English  common  law.  In  your  answer  explain 
how  these  differences  occurred. 

2.  What  is  an  implied  contract?  Give  an  example. 

3.  List  the  five  elements  of  a valid  contract. 
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PART  C:  SHORT  ANSWERS 

4.  In  the  chart  supplied  on  your  response  page,  fill  in  the  boxes  with  the  names  of  the  three 
levels  of  courts  in  Alberta. 

5.  List  four  ways  in  which  a contract  may  be  discharged. 
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PART  C:  SHORT  ANSWERS 

6.  Explain  how  a contract  of  guarantee  differs  from  a contract  of  indemnity.  Use  examples  in 
your  answer. 

7.  Why  do  the  courts  regard  a minor’s  contract  for  the  purchase  of  necessaries  as  valid  and 
enforceable? 
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PART  C:  SHORT  ANSWERS 

8.  Explain  the  difference  between  annulment,  separation,  and  divorce. 

9.  What  are  two  bars  to  divorce? 

10.  List  two  legal  requirements  of  a solemn  will. 
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INSTRUCTIONS  FOR  PART  D:  CASES 

Part  D is  worth  30  percent  of  the  total  examination  mark.  Each  question  is  worth  three  marks. 

Following  are  brief  descriptions  of  ten  legal  cases.  Answer  the  questions  based  on  each 
description  in  a sentence  or  two. 

Use  the  response  pages  to  record  your  answers. 
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PART  D:  CASES 

1.  Dombroski  engaged  Gervais,  a well-known  artist,  to  paint  a portrait  of  Dombroski’s 
daughter.  Before  the  painting  was  completed,  Gervais  died.  The  executor  of  the  estate 
engaged  a former  assistant  in  Gervais’  studio  to  finish  the  picture.  Can  Dombroski,  on 
learning  this,  be  required  to  accept  and  pay  for  the  picture?  Explain. 

2.  Angelique  owed  Ismail  a debt  of  $5000.  After  hearing  nothing  from  Angelique  for  eight 
years,  Ismail  went  to  see  his  lawyer  about  taking  action  to  collect  the  debt  but  was  told  he 
had  waited  too  long.  Three  years  later  Ismail  received  a cheque  for  $500  from  Angelique  as 
partial  payment  on  the  debt.  Does  this  payment  make  any  difference  to  Ismail’s  ability  to 
collect  the  remainder  of  the  debt  through  court  action?  Explain. 

3.  At  Selma’s  eighteenth  birthday  party  her  wealthy  uncle  promised  to  give  her  a new  car. 
Everyone  at  the  party  heard  this  promise.  The  next  day  her  uncle  phoned  and  said  he  had 
changed  his  mind.  Can  Selma  enforce  this  promise  of  a new  car?  Explain. 
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4.  Dmitri  made  an  offer  to  Owen  to  buy  Owen’s  boat  for  $500,  adding,  “If  I do  not  hear  from 
you  within  one  week,  I shall  consider  the  boat  to  be  mine  for  $500.”  Owen  did  not  answer 
within  the  allotted  week.  Is  there  a contract?  Explain. 

5.  Gerhard  offered  to  sell  his  summer  cottage  to  Marsha  for  $60  000.  Marsha  orally  accepted 
his  offer  in  front  of  two  witnesses,  and  Marsha  and  Gerhard  shook  hands.  Is  there  a binding 
contract?  Explain. 

6.  Carmella  and  Patrick  were  penpals  from  childhood,  though  they  had  never  met.  Eventually 
they  became  engaged,  and  Carmella  prepared  to  move  to  Patrick’s  part  of  the  world. 
Carmella’s  sister,  however,  who  was  always  jealous  of  Carmella’s  relationship  with  Patrick, 
quickly  travelled  to  Patrick’s  home  and  presented  herself  as  Carmella.  The  two  got  married. 
When  Patrick  learned  the  truth  several  weeks  later,  he  tried  to  get  an  annulment.  Would  he 
be  successful?  Explain. 


Law  20 


-29- 


Final  Test 


PART  D:  RESPONSE  PAGE 

4.  


6. 


Name  of  Student 
Name  of  School 


Student  I.D.  # 
Date 


Law  20 


-30- 


Final  Test 


PART  D:  CASES 

7.  Mr.  Feenstra  died  intestate,  leaving  an  estate  valued  at  $160  000.  He  was  survived  by  his 
wife,  Celine,  and  their  two  children  Kyle  and  Brittany. 

According  to  the  Intestate  Succession  Act , how  would  the  estate  be  divided  among  these 
three?  Enter  your  answer  in  the  chart  provided. 

8.  Ms.  Dickson  was  annoyed  at  having  to  clean  up  after  dogs  on  her  lawn.  Suspecting  that  the 
chief  culprit  was  the  seeing-eye  dog  of  her  blind  neighbour,  Mr.  Rosenfeldt,  she  put 
poisoned  meat  beside  the  sidewalk  on  which  Mr.  Rosenfeldt  and  his  dog  walked  daily.  The 
dog  ate  the  meat  and  died. 

In  the  civil  action  that  followed,  the  judge  decided  in  favour  of  the  plaintiff,  Mr.  Rosenfeldt. 
In  her  judgement,  the  judge  referred  to 

• the  wanton  cruelty  of  Ms.  Dickson’s  action 

• her  apparent  lack  of  remorse 

• Mr.  Rosenfeldt’s  emotional  suffering 

• the  financial  and  practical  difficulties  Mr.  Rosenfeldt  would  have  acquiring  and 
adjusting  to  a new  seeing-eye  dog 

Bearing  all  this  in  mind,  what  types  of  damages  would  the  judge  probably  award  Mr. 
Rosenfeldt?  Explain  your  answer. 
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9.  Ms.  Balay’s  car  was  getting  very  old.  In  fact,  for  the  past  decade  it  had  just  taken  up  room 
in  her  garage.  When  her  nephew  - a car  buff  - offered  to  buy  it,  she  was  grateful  to  be 
spared  the  expense  of  having  it  hauled  away.  She  agreed  to  sell  it  for  $5.00. 

Before  her  nephew  came  for  the  car,  however,  Ms.  Balay  learned  that  the  machine  was,  in 
fact,  a vintage-model  collector’s  item  in  unusually  good  condition  and  worth  over  $10  000 
unrestored.  She  told  her  nephew  the  deal  was  off. 

When  her  nephew  took  her  to  court  for  breach  of  contract,  Ms.  Balay  based  her  case  on 
fraud  and  inadequate  consideration.  What  would  the  judge  decide?  Explain  your  answer. 


10.  Jason  turned  eighteen  on  March  25.  That  evening  he  went  out  with  his  friends  for  a few 
drinks  to  celebrate.  Upon  returning  home,  slightly  inebriated,  Jason  received  a phone  call 
from  an  acquaintance  who  believed  Jason  to  be  a nondrinker  and  who  had  heard  that  Jason 
was  looking  for  a second-hand  computer.  The  friend  had  one  to  sell,  and  the  two  young 
men  made  a deal. 


The  next  day,  realizing  that  he  had  agreed  to  pay  too  much  for  the  machine,  Jason 
repudiated  his  contract.  His  acquaintance  commenced  a legal  action.  What  would  the 
judge  decide?  Explain  your  answer. 
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